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EXECUTIVE SUMMARY
Extreme Risk Protection Orders (ERPOs) are civil orders that allow law enforcement to
temporarily remove firearms and ammunition from persons who pose a danger to themselves or
others. ERPOs address the critical problem posed when individuals are at risk of harming
themselves or others with firearms but have not yet committed an action that warrants law
enforcement’s involvement. ERPOs are a relatively new legislative tool, with only seventeen states
and the District of Columbia having ERPO laws, the majority of which were adopted in 2018.
Given that ERPO legislation is relatively new in the majority of jurisdictions, states are still in the
process of implementing and developing law enforcement and court protocols to enforce ERPOs.
Additionally, there is limited information available about ERPO effectiveness in implementation.
This paper collects existing information about ERPO implementation across jurisdictions and uses
comparative analysis with the broader gun control landscape to draw inferences about potential
legal challenges to ERPOs and social justice implications of the laws. Other resources exist that
provide information about ERPOs; however, this paper poses a novel approach in that it is
grounded in a social justice lens with the principle that ERPO laws must not only be evaluated in
terms of technical execution, but must also be examined closely for potential disparities in
utilization and enforcement.
The paper is divided into the following sections: Social Implications, Logistical
Implementation, Legal Issues, and Best Practices. Each segment both describes how ERPO laws
function and explains how they affect American citizens on the individual and community levels.
First, the Social Implications section elaborates upon how various demographics are
affected disproportionately by gun violence. It outlines how current gun laws disparately impact
individuals struggling with their mental health, women, LGBTQ individuals, low income
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individuals, various religious groups, and people of color. The section finally marks how ERPO
laws may potentially bridge detrimental gaps left by modern gun legislation.
The following Logistical Implementation section features a general state-by-state
comparison of enacted ERPO statutes, judicial and law enforcement implementation of ERPOs,
and a discussion of four existing ERPO bills currently under consideration at the federal level. No
federal ERPO laws have been enacted in the United States at the time of the publishing of this
paper. The section also elaborates on the ways in which ERPO laws are carried out in practice.
The Legal Issues section outlines existing and potential challenges to ERPO laws,
analyzing each through both a constitutional and procedural lens. Considering ERPO laws are
relatively new, little case law exists. Because of this scarcity, this section consults comparable gun
law challenges at the state level, from which it draws recommendations to then be applied to ERPO
laws. The section is structured around grounds on which ERPOs could be—or have already been—
challenged, sequenced according to their observed prevalence in existing case law. Such grounds
are ordered as follows: procedural and evidentiary issues, the Second Amendment, the Fourth
Amendment, the Fourteenth Amendment, the First Amendment, and full faith and credit concerns.
The final section presents potential Best Practices in order to highlight successful
approaches and address the potential legislative shortcomings initially raised in the preceding three
sections of this paper. This paper has categorized best practices into seven key areas: Reporting,
Legal Considerations, Awareness and Training, Statutory and Discursive Language, Accessibility,
Collaboration, and Respondents and Petitioners. A short summary of the best practices is listed
below. Each item is further expanded upon in the full Best Practices section in the paper. Best
Practices include:
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I. Reporting
a. Reporting to Background Check Databases to prevent respondents from purchasing
firearms while under an ERPO.
b. Mandated Reporting of “Lie and Try” attempts to law enforcement when respondents lie
about their eligibility to purchase a firearm and are discovered to be ineligible after a seller
conducts a background check.
c. Data Collection and Review, which would require the government to record information
about ERPOs, including demographic and contextual information about the circumstances
of individual cases. This data must be available to the public so researchers can evaluate
the effectiveness of ERPOs and monitor potential disparate impacts among different
communities.
d. Immediate Recording of ERPOs by Courts and Law Enforcement, as ERPOs are
emergency orders where immediate action is necessary. Electronic filing, 24/7 availability
of court orders, and allowing police officers to appear telephonically for ex parte hearings
are ways the issue of immediacy could be resolved.

II. Legal Considerations
a. Statutory Renewal Processes are essential to enable law enforcement and petitioners to act
on concerns that a respondent continues to be a danger to themselves or others by
possessing a firearm despite the fact that an ERPO may be nearing expiration.
b. Preponderance of the Evidence as the Evidentiary Standard strikes the right balance
between reducing barriers to utilization while protecting the due process concerns of the
respondent.
vii

c. Remedies for Procedural Failings should be explicitly addressed in an ERPO statute to hold
law enforcement accountable for procedural errors, such as erroneously serving an ERPO,
which would also provide clarity to respondents as to their remedies for violations of their
rights under the law.
d. Second Amendment Restrictions do not pose a threat to ERPOs as they currently exist, but
any modifications on the risk-assessment based model must be able to withstand an
intermediate scrutiny review.

III. Awareness & Training
a. Community Awareness Campaigns to spread awareness of ERPOs in order to promote
informed use of the orders.
b. Law Enforcement Training to assure that the laws are put into practice effectively.
c. Healthcare Professional Training to ensure physicians are properly aware of the risk factors
and effects of filing an ERPO.
d. Judicial Personnel Education to ensure that court clerks provide petitioners with detailed
and correct information.

IV. Statutory and Discursive Language
a. No “Red Flag” Language to prevent stigmatization against people who struggle with their
mental health.
b. Preventing Mental Health Stigmatization by being conscious of syntactical choices when
referring to mental health risk indicators.
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V. Accessibility
a. No Fees to be certain that individuals of low socio-economic status are able to file an
ERPO.
b. Easy Access to Forms to reduce the burden on the petitioner and on people who speak
different languages and provide education on how to fill out the forms.
c. Petitioning Locations should be accessible by public transportation so that individuals who
do not have access to a car are able to file an ERPO.
d. Limiting Mandatory Court Visits to reduce barriers for petitioners who may not be able to
make frequent trips to a courthouse due to work or other personal commitments.

VI. Collaboration
a. Research and Policy Task Forces to help close the gap between gun violence research and
ERPO legislation.
b. A Coordinated Community Response approach ensures the most effective implementation
of an ERPO because it includes all major stakeholders, such as law enforcement,
prosecutors, judges, and advocates, in the process.
c. Police-Mental Health Collaboration provides a safeguard when seizing firearms, as mental
health practitioners are in the best position to deescalate a situation where a respondent is
experiencing a mental health crisis.
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VII. Respondents & Petitioners
a. Including explicit statutory protocol for cases with Minors as Respondents avoids
confusion and legal challenges if the ERPO imposes an obligation on parents or guardians
relating to their legally possessed firearms.
b. Prevention of Intimate Partner Violence by allowing victims of stalking, domestic abuse,
and intimate partners to petition for ERPOs to secure safety for themselves and those
around them.
c. Distribute Mental Health Resources upon delivery of the ERPO notice so that the
respondent has access to these necessary resources.
d. Petitioner and Family Safety should be considered by making family and household
members of the respondent aware that an ERPO will be expiring.
e. Mental Health Professionals, depending on the state, should be able to petition and work
with the police department to assist in the information sharing process by completing home
visits to advise families on treatment and on whether the individual in question would
benefit from treatment.

These best practices are a non-exhaustive list; however, they do present a starting point for
improving the effectiveness of ERPO laws. This paper presents both a social justice and legal lens
to evaluate ERPO laws and propose ideas for jurisdictions considering adopting an ERPO law, or
revising an existing one, in the future.

x

INTRODUCTION
Confronting the gun violence crisis in the United States demands innovative and effective
approaches to drafting and implementing legislation. Gun violence has recently been framed
through the lens of the media’s portrayal of mass shootings across the nation. Behind the televised
stories of mass shootings, however, lies the ever-growing concern of person-to-person gun
violence and self-inflicted harm with firearms stemming from cases of domestic violence, mental
health issues, and general instances of intense stress. In response to this underlying concern,
several states have responded by passing a novel method of firearm regulation: the Extreme Risk
Protection Order (ERPO).1 Extreme Risk Protection Orders allow petitioners to file for law
enforcement to temporarily remove firearms from a respondent who poses a risk to themselves or
to others.2 Often, people considering causing harm to themselves or to others exhibit warning signs
prior to engaging in violent actions.3 It is estimated that 80% of people contemplating suicide give
some indication prior to acting.4 ERPOs are public safety tools that allow intervention by legally

1

While such protective orders are often referred to as “red flag laws” in public discourse, this paper will use the
terms “Extreme Risk Protection Order” or “ERPO laws.” Although there is no consensus about which term to use,
advocates prefer using “ERPO laws,” as “red flag laws” can stigmatize those affected by mental health conditions.
Red Flag Laws: Examining Guidelines for State Action: Hearing Before the S. Judiciary Comm., 116th Cong. 1
(2019) (Statement of Ron Honberg, National Alliance on Mental Illness). Notably, states use different terms for
what are effectively ERPO laws, including “Gun Violence Restraining Order” in California, and “Lethal Violence
Restraining Order” in Delaware. In the interest of consistency, this paper will use “Extreme Risk Protection Order”
except when specifically referring to a state’s particular law. Furthermore, ERPO laws may define firearms in a
variety of ways. In this paper, firearms and guns are used interchangeably.
2
CAL. PENAL CODE § 18100 (2019); COLO. REV. STAT. § 13-14.5-105 (2019); CONN. GEN. STAT. § 29-38(c) (2011);
DEL. CODE ANN. tit. 10, § 7701 (2018); D.C. CODE § 7-2510.01 (2019); FLA. STAT. § 790.401 (2019); HAW. REV.
STAT. § 134-7 (2020); 430 ILL. COMP. STAT. 67/35 (2019); IND. CODE § 35-47-14 (2019); MD. CODE. ANN., PUB.
SAFETY § 5-601 (West 2019); MASS. GEN. LAWS ch. 140, § 131R (2018); NEV. REV. STAT. § 33.650 (2020); N.J.
STAT. ANN. § 2C:58-20 (West 2019); N.Y. C.P.L.R § 6340 (McKinney 2019); OR. REV. STAT. § 166.525 (2017);
R.I. GEN. LAWS § 8-8.3-1 (2018); VT. STAT. ANN. tit. 13, § 4051 (2020); WASH. REV. CODE § 7.94 (2016).
3
Extreme Risk Protection Orders, GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE,
https://lawcenter.giffords.org/gun-laws/policy-areas/who-can-have-a-gun/extreme-risk-protection-orders/ (last
visited Mar. 1, 2020).
4
Frequently Asked Questions, CRISIS CTR., https://crisiscentre.bc.ca/frequently-asked-questions-about-suicide/ (last
visited Feb. 27, 2020).
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predefined parties who notice such concerning indications. As of March 2020, seventeen states
and the District of Columbia have enacted ERPO laws.5 Although ERPO laws are a response to
the gun violence crisis, they are constrained in scope and thus do not confront and address all
aspects of gun violence in the U.S.
The purpose of this paper is to provide an extensive image of the current status of firearm
regulation laws and to ultimately contribute recommendations for enactment and enforcement of
successful ERPO laws. A successful ERPO law removes firearms from individuals who pose a
risk to themselves or others, without undue burden on the individual. This paper views the current
laws through a social justice lens, identifying the groups that may benefit from ERPO laws.
Identifying groups vulnerable to firearm violence promotes a better understanding of whom
current ERPO laws protect, and how they might be changed to better reach more people exposed
to firearm violence. No two states have enacted completely identical laws, meaning that there are
many examples of how an ERPO law can take shape. This paper’s recommendations account for
the legal challenges that ERPO laws face, asks if these challenges have been made and met, and
note potential future challenges. The best practices outlined may be used to augment current efforts
to pass ERPOs that protect the public while also avoiding infringing upon Americans’
constitutionally protected Second Amendment rights.

5

CAL. PENAL CODE § 18100 (2019); COLO. REV. STAT. § 13-14.5-105 (2019); CONN. GEN. STAT. § 29-38(c) (2011);
DEL. CODE ANN. tit. 10, § 7701 (2018); D.C. CODE § 7-2510.01 (2019); FLA. STAT. § 790.401 (2019); HAW. REV.
STAT. § 134-7 (2020); 430 ILL. COMP. STAT. 67/35 (2019); IND. CODE § 35-47-14 (2019); MD. CODE. ANN., PUB.
SAFETY § 5-601 (West 2019); MASS. GEN. LAWS ch. 140, § 131R (2018); NEV. REV. STAT. § 33.650 (2020); N.J.
STAT. ANN. § 2C:58-20 (West 2019); N.Y. C.P.L.R. § 6340 (McKinney 2019); OR. REV. STAT. § 166.525 (2017);
R.I. GEN. LAWS § 8-8.3-1 (2018); VT. STAT. ANN. tit. 13, § 4051 (2020); WASH. REV. CODE § 7.94 (2016). Note: In
addition to the eighteen jurisdictions with ERPO laws, New Mexico enacted an extreme risk law (effective May 20,
2020) authorizing law enforcement to petition a court for a civil order to temporarily remove firearms from a person
in crisis.
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THE GUN VIOLENCE LANDSCAPE WITHIN THE UNITED STATES
Examining how ERPO laws can combat gun violence in the United States requires first
understanding the gun violence context within which they arise, and the problem they aim to
address. ERPO laws have largely emerged as states’ responses to mass shootings,6 which have
unfortunately become a part of daily life in America. However—unlike how the media frequently
portrays them: large-scale attacks in a public place—a mass shooting is defined as an event in
which four or more people are either killed or injured with a firearm.7 In 2018 alone, there were
340 mass shootings in the U.S.,8 averaging to one mass shooting every single day.9 While alone
these numbers are disturbing, it is even more alarming that mass shootings are not the most
prevalent form of gun violence in the U.S.10 Estimates show that mass shootings are responsible
for less than 1% of all gun deaths.11 For example, the Las Vegas shooting on October 1, 2017, and
the Orlando shooting on June 12, 2016, were the two deadliest mass shootings in modern American
history, resulting in 107 deaths in total.12 Conversely, in 2016, 35,476 deaths in the U.S. were
caused by firearms, averaging to 97 deaths by firearms per day.13 From 2006 to 2016 alone, the
death toll of U.S. civilians resulting from gun violence exceeded the total number of American
combat fatalities in World War II.14

6

See Garen J. Wintemute et al., Extreme Risk Protection Orders Intended to Prevent Mass Shootings, 171 ANNALS
INTERNAL MED. 655, 655 (2019).
7
Gun Violence Statistics, GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE, https://lawcenter.giffords.org/facts/gunviolence-statistics/ (last visited Jan 19, 2020).
8
Caroline Shen, A Triggered Nation: An Argument for Extreme Risk Protection Orders, 46 HASTINGS CONST. L.Q.
683, 683 (2019).
9
GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE, Supra note 7.
10
Id.
11
Id.
12
Garen J. Wintemute, What You Can Do to Stop Firearm Violence, 167 ANNALS INTERNAL MED. 886, 886 (2017).
13
Id.
14
Id.

3

Furthermore, the methods and the frequency with which the media covers mass shootings
have distorted Americans’ understanding of them.15 A study “The media’s coverage of mass public
shootings in America: fifty years of newsworthiness” illustrates the disparity between the realities
of mass shootings, other types of gun violence, and what the media reports.16 The study found that
while perpetrators of mass shootings are most often middle-aged, white, and non-ideologically
motivated, media coverage focused on mass public shootings committed by younger, Middle
Eastern, and ideologically-driven shooters.17 Consequently, this skewed media coverage has led
the public to perceive ideologically motivated, large-scale, public mass-shootings as making up a
larger portion of American gun violence than they do.18
After a mass shooting in Kansas resulted in three people dead and fourteen others injured,
former President Barack Obama called on the media to cover more shootings.19 His request was
backed by the hope that greater public knowledge of these shootings would lead to action in the
form of stricter gun laws.20 The subsequent media coverage of mass shootings—and resulting
public outrage—has been a major driving force in the push for gun control legislation, with
particularly notable success behind ERPO laws.21 Connecticut, Indiana, California, and Florida all
enacted their version of an ERPO law after a public mass shooting in their state.22 More recently,
the mass shootings in California, Texas, and Ohio during the summer of 2019 “led to a widespread

15

Jason R. Silva & Joel A. Capellan, The Media’s Coverage of Mass Public Shootings in America: Fifty Years of
Newsworthiness, 43 INT. J. COMP. & APPLIED CRIM. JUST. 77, 95 (2018).
16
Id.
17
Id.
18
Id.
19
Jordan Fabian, Obama: Media Should Pay Attention to Gun Violence, HILL (Feb. 26, 2016, 2:16 PM),
https://thehill.com/homenews/administration/270949-obama-media-should-pay-attention-to-gun-violence.
20
Id.
21
See Silva & Capellan, supra note 15, at 97. Garen J. Wintemute et al., Extreme Risk Protection Orders Intended to
Prevent Mass Shootings, 171 ANNALS INTERNAL MED. 655, 655 (2019).
22
See Wintemute et al., supra note 21, at 655.
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discussion of the potential for ERPOs to prevent such events” and the introduction of federal ERPO
legislation.23
ERPOs have the potential to be an effective method for combating mass shootings, as
behavioral indicators are present in the majority of cases.24 In an analysis of mass shootings from
2009 to 2018, gun-control advocates Everytown for Gun Safety found that “in 54% of incidents
the shooter exhibited warning signs that they posed a risk to themselves or others before the
shooting.”25 Similarly, a study focused on school violence conducted by the United States Secret
Service and the United States Department of Education found that in 93% of the cases, there were
behavioral warning signs that caused others to be concerned.26 In many of these situations, people
around the shooter noticed these signs, but there was no clear legal process, neither at the federal
nor state levels, to restrict their access to firearms because the shooter had not yet done anything
that would warrant police seizure of their weapons.27 Preliminary research of the use of
California’s Gun Violence Restraining order has shown twenty-one cases where mass shooting
plans were thwarted by the issuing of an ERPO.28 Such studies illuminate how mass shootings are
often preceded by behavioral signals.29 ERPO laws allow for action to be taken to limit the
consequences of such concerning behavior by removing firearms before individuals can harm
themselves or others. Evidence showing that concerning behavior often precedes mass shootings,

23

See id.
EVERYTOWN FOR GUN SAFETY, EXTREME RISK LAWS SAVE LIVES 3 (2020), https://everytownresearch.org/wpcontent/uploads/2019/09/Extreme-Risk-Laws-CDC-Update-021920B.pdf.
25
Id.
26
Id.
27
Press Release, Giffords Law Ctr. to Prevent Gun Violence, MEMO: Extreme Risk Laws and Their Role in
Reducing Gun Violence (Aug. 5, 2019), https://giffords.org/press-release/2019/08/erpo-memo/.
28
Shannon Frattaroli & Josh Horwitz, Five Ways the Federal Government Can Support State ERPO Laws, HILL
(Aug. 23, 2019), https://thehill.com/opinion/civil-rights/458522-congress-can-prevent-gun-violence-with-protectionlaws-and-federal.
29
See id.
24
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and preliminary evidence about ERPO use to prevent mass shootings, suggests that the laws are
effective tools to curb the incidence of mass shootings in the U.S. Whether ERPOs are effective
in combatting gun violence overall will be further examined throughout this paper.

SOCIAL IMPLICATIONS
The following section examines the varied implications gun violence and ERPO laws have
for different populations. As is the case with most laws, firearm regulations disproportionately
impact historically marginalized communities. This section will specifically examine how mental
health, race, religion, socioeconomic status, sexuality, and experiences with intimate partner
violence can lead to asymmetric outcomes from ERPO law implementation. For each topic, this
section will discuss the relationship each population has with gun violence broadly, and how each
population is affected by, and would likely engage with, ERPO laws—whether as petitioners or
respondents.

I.

Mental Health
a. Suicide Prevention
Although gun violence is often associated with mass shootings, the majority of gun deaths

in the United States each year are suicides.30 As such, ERPO laws have the potential to reduce
suicides as they allow for the removal of firearms from individuals facing extreme mental duress.
Mental illness significantly affects Americans, as one in five adults struggles with their mental

30

Red Flag Laws: Examining Guidelines for State Action: Hearing Before the S. Judiciary Comm., 116th Cong. 1
(2019) (Statement of Ron Honberg, National Alliance on Mental Illness).

6

health to some extent each year,31 and one in six youths between the ages of six to seventeen also
“experience a mental health disorder each year.”32 The Center for Disease Control and Prevention
(CDC) has estimated that approximately half of all suicide deaths involve people formally
diagnosed with a mental health condition.33 Each year, suicide is the tenth leading cause of death
in the United States.34 Among people between the ages of ten and thirty-four, mental health
worsens, with suicide ranking as the second leading cause of death.35 Furthermore, suicide is
becoming increasingly common in the United States. In 2016 alone, there were nearly 45,000
deaths by suicide in the United States, a 25% increase from the previous two decades.36 Between
2006 and 2016, the rate of suicide with the use of a firearm rose by 21%, totaling approximately
22,000 total firearm suicides each year.37 Those 22,000 deaths, on average, accounted for twothirds of gun-related deaths each year.38 Firearms are especially dangerous in terms of suicide
considering that 48% of suicides are impulsive acts.39 Therefore, if a person contemplating suicide
has a firearm on hand, they are more likely to use it to harm themselves, and approximately 85%
of suicide attempts will be fatal if a firearm is used.40 On the other hand, fewer than 5% of suicide

31

Mental Health by the Numbers, NAT’L ALLIANCE ON MENTAL ILLNESS, https://www.nami.org/LearnMore/Mental-Health-By-the-Numbers (last updated Sept. 2019).
32
Id.
33
Red Flag Laws, supra note 30, at 1 (statement of Ron Honberg, National Alliance on Mental Illness).
34
ADAM P. ROMER ET AL., GUN VIOLENCE INVOLVING SEXUAL AND GENDER MINORITIES IN THE UNITED STATES: A
REVIEW OF RESEARCH AND FINDINGS 23 (2019), https://williamsinstitute.law.ucla.edu/wp-content/uploads/GunViolence-SGM-April-2019.pdf.
35
NAT’L ALLIANCE ON MENTAL ILLNESS, supra note 31.
36
ROMER ET AL., supra note 34, at 23.
37
Hannah S. Szlyk et al., Firearm Suicide as a Human Rights Priority for Prevention, 60 WASH. U. J.L. & POL'Y
133, 133 (2019).
38
Id.
39
The Truth About Guns and Suicide, GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE (Mar. 2017),
https://lawcenter.giffords.org/wp-content/uploads/2018/05/Suicide-Prevention-Factsheet-Giffords-Law-Center.pdf.
40
Veterans and America’s Gun Suicide Crisis, GIFFORDS LAW CTR. TO PREVENT GUN VIOLENCE (Oct. 2018),
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attempts will result in death in the absence of a firearm,41 and 90% of people who attempt suicide
(with or without a firearm) will never try to do so again.42
Certain populations are more at risk of taking their own life than others, and some are more
likely to use guns. Men are six times more likely than women to take their own life using a firearm,
notably those over the age of sixty-five.43 Of men over sixty-five who die by suicide, 75% use a
firearm.44 These statistics are also especially high among veterans, both male and female. Of the
45,000 suicide deaths in 2016, 14% were veterans.45 Veterans account for one in five adult suicides
with the use of a firearm, with nearly 70% of all veteran suicides involving a firearm.46
Additionally, among youths (ages ten to twenty-four), firearms have been the most common
method of suicide since the 1980s.47 The use of firearms to take one’s own life among youth up to
the age of nineteen grew by 61% from 2007 to 2016.48
Furthermore, states with the highest firearm ownership rates also have four times as many
firearm suicides and approximately twice as many suicide deaths when compared with states with
the lowest firearm ownership rates.49 Additionally, states with weaker gun laws and easier access
to firearms have higher suicide rates than states with stricter laws.50 For example, Massachusetts
is the only state in the country in which residents are required to store and lock their firearms away
when they are not in use.51 Firearms are used in only 9% of youth suicides in Massachusetts, starkly
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less than the 39% countrywide average.52 Youths in Massachusetts were determined to be 55%
less likely than the country’s average to die by suicide.53 Each of the four states with the lowest
youth suicide rates require that firearms be locked away from children, while also mandating that
locks be sold with each gun.54 This is just one indication of how firearm regulations laws have
lessened suicide rates.
b. Media Stigmatization
While mental health issues can serve as a predictor of firearm violence to oneself or others,
it is incorrect—even dangerous—to assume a strong correlation between mental illness and gun
violence.
Federal laws prohibit individuals who have been involuntarily committed, who have pled
insanity, or who have undergone other formal court proceedings that relate to their mental health
from possessing guns.55 The criteria for these laws—as seen in the 1968 federal Gun Control Act,
which regulates gun ownership,56 and as reflected in many states’ statutes—often do not reflect
actual risk factors for violence and suicide.57 Risk factors for suicide, though stereotypically
associated with mental illness, actually include both psychosocial stressors, like financial
insecurity and housing instability, and physical health concerns, components which are often
overlooked in broader conversations about gun violence.58 Of the people who die by suicide, only
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a small portion actually have a record that would meet the federal law criteria for prohibiting gun
purchases.59
Furthermore, only 4% of violent acts in this country are actually attributable to mental
illness.60 While it is true that ERPO laws and other gun control measures can help address
insufficiencies in federal gun control laws, the media portrayal of these laws also reinforces the
dangerous and pervasive narrative that perpetrators of gun violence must have been struggling
with their mental health.61 It is important to consider the stigmatizing assumptions about people
with mental health issues that permeate through firearm regulation policy.
A recent study from Ohio State University analyzed coverage of shootings to demonstrate
how a shooter’s race impacts the American media’s coverage and portrayal of mental health.62 The
study found that on average, coverage of White shooters is nineteen times more likely to discuss
the mental health of the person in question than is coverage of Black shooters, and Latino shooters
are twelve times more likely to be portrayed as struggling with their mental health.63 Typically,
the mental health lens the media apply for White shooters involves describing the shooter as a
good person struggling with extreme circumstances, while shooters who are people of color rarely
receive any type of testament to their character. 64
It is important to note that ERPOs are risk-based removal mechanisms, not mental healthbased removal mechanisms, and as such, they are meant to be used in response to dangerous
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behaviors, not to specific mental health diagnoses.65 Examples of behaviors that warrant risk-based
removal include acts of domestic violence, histories of substance abuse, past convictions for
violent misdemeanors, and a past of general abuse.66 For example, Maryland’s ERPO law
emphasizes that the petitioner is not required to show that the respondent has a suspected or
diagnosed mental health condition; instead, they must show that the respondent has exhibited
dangerous behaviors.67 As the National Alliance on Mental Illness has expressed, “State ERPO
laws should emphasize that determinations of risk should be based on individualized assessments
rather than stereotypical assumptions about specific groups of people that are not grounded in
evidence. For example, an individual’s history of mental health issues or a specific diagnosis is
not a good predictor for violence.”68 A person struggling with their mental health is not more likely
than others to carry out gun violence, and conflating mental illness with ERPO risk-factors only
furthers the stigmatization of those struggling with their mental health.69
While they primarily arose in response to mass shootings, ERPOs have recently been
increasingly used to address person-to-person or self-inflicted gun violence.70 Overall use of the
measures is rising, as can be seen in data collected from states that have had ERPO laws for more
than two years.71 For example, between 2016 and 2018, California saw a 330% increase in ERPO
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use.72 Many states have also reported a correlated reduction in their suicide rate, most notably in
Connecticut and Indiana. Between 2005 and 2015, Indiana saw a 7.5% decrease in their state’s
suicide rate, with one suicide being averted for nearly every ten guns removed.73 In Connecticut,
the state saw a 1.6% reduction in suicide with firearms following the passage of their ERPO law,
and 13.7% decrease following the 2007 Virginia Tech mass shooting.74
Although both Connecticut and Indiana’s most common use of their respective ERPO laws
is suicide prevention, the states have very different landscapes in terms of gun ownership and gun
laws.75 Indiana houses more gun-owning homes and experiences more gun-related deaths per
capita than Connecticut, in addition to having fewer gun control laws and maintaining a more
conservative legislature.76 Furthermore, Indiana’s law allows for warrantless seizures of a person’s
firearm when a police officer believes that a person has a “mental illness” and is “dangerous,”
where “dangerous” is defined as an individual being in “‘imminent or future risk of personal
injury’ to self or others.”77 Connecticut does not allow such warrantless seizures.78 In both states,
however, ERPO petitions are being filed to prevent suicides from taking place.
Some of the most often cited data on the subject comes from a Connecticut study analyzing
the 762 gun removal orders in the state between the years of 1999 and 2013.79 The circumstances
that led to petitions for these orders ranged from “anger and conflict between intimate partners, to
emotional distress over financial problems, to the sadness of loss in old age.”80 Of the petitions,
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702 were available for viewing by those conducting the study.81 Suicidal ideation was listed as a
concern in 61% of the cases, while risk of harming others was listed for 32% of the cases.82
Meanwhile, in Indiana, the most significant data comes from a study that looked at 395 petitions
from Marion County between the years of 2006 and 2013.83 Of the petitions reviewed, 68%
reported respondents suffering from suicidal ideation.84 These studies are just two examples of
how ERPO laws are being effectively used to prevent suicide.
While data shows that ERPOs have been effective in preventing suicides, questions remain
about how ERPO laws affect those struggling with their mental health. Prominent questions
include whether healthcare professionals should be able to petition for ERPOs, how ERPOs affect
involuntary inpatient admissions, and how ERPOs impact mental health stigma. The question of
whether healthcare professionals should be able to petition for ERPOs is controversial, as people
both within and outside the medical community disagree on the effectiveness of such a practice.
For example, the National Alliance on Mental Illness believes that healthcare professionals are in
the best position to identify risk factors and the potential for violence.85 They assert that giving
healthcare professionals the authority to petition for an ERPO would create another option for
when practitioners need to take action.86 On the other hand, opponents of such a measure argue
that allowing healthcare professionals to petition can potentially degrade the patient-physician
relationship, increase liability and accountability for the professionals and, moreover, that
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healthcare practitioners are often unprepared to petition as they receive relatively minimal training
on gun violence.87
In some states, mental health practitioners are allowed to petition for ERPOs out of concern
for their patient. Maryland was the first state to allow health professionals to do so.88 From October
1, 2018, when the Maryland ERPO law first went into effect, to December 31, 2018, Maryland
health clinicians petitioned for four of the 303 ERPOs filed within the state.89 A 2019 study
surveyed ninety-two physicians about the impact of this decision, finding that 71.7% of survey
participants indicated that they were not familiar with ERPOs, with only one having filed a
petition.90 After they were given a brief description of an ERPO, 59.8% listed that they would be
“very or somewhat likely” to file an ERPO petition if their patient qualified; only six people
commented that clinical providers should not be authorized to petition.91 According to the survey,
the largest barriers preventing physicians from using an ERPO were lack of time to complete the
paperwork, lack of time to attend a hearing on the petition, and concerns that filing an ERPO would
negatively impact their relationship with their patients.92 To address these barriers, survey
respondents said that it would help for practitioners to have access to a coordinator who managed
the process, to be able to participate remotely in hearings, and to have the opportunity to acquire
legal counsel.93

87

See Suhas Gondi et al., Extreme Risk Protection Orders: An Opportunity to Improve Gun Violence Prevention
Training, 94 ACAD. MED. 1649, 1649-50 (2019).
88
Shannon Frattaroli et al., Assessment of Physician Self-reported Knowledge and Use of Maryland’s Extreme Risk
Protection Order Law, 2 JAMA NETWORK at 2 (2019).
89
Id.
90
Id. at 3.
91
Id. at 4.
92
Id.
93
Id.

14

There is debate over the extent to which involuntary inpatient admissions should be
included in ERPO statutes and the amount of reporting that should be sent to the National Instant
Criminal Background Check System (NICS).94 NICS is a national database that checks available
records on persons who may be disqualified from receiving firearms.95 Involuntary inpatient
admissions are one form of action that healthcare professionals can currently take when they
believe their patient is at risk of harming themselves or others.96 An involuntary inpatient
admission is a court-ordered mental health evaluation and treatment.97 The application must
include certifications from two healthcare professionals who have personally examined and
diagnosed the individual in question.98 Federal gun laws prohibit a person who has been
involuntarily committed to a mental institution from purchasing a firearm, unless they are granted
relief by the Health Department.99
While ERPOs may be an effective tool in addressing possible harm—to oneself or others—
resulting from mental health issues, their explicit connection to mental health can also serve to
further stigmatize of those with mental health issues. Such stigmatization stems not only from
ERPO laws’ discussion of related risk factors that courts should consider, but also from the
language used in the ERPO statutes themselves. In Washington, for example, the ERPO law is
“designed to temporarily prevent individuals who are at high risk of harming themselves or others
from accessing firearms . . . when there is demonstrated evidence that the person poses a significant
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danger, including danger as a result of a dangerous mental health crisis or violent behavior.”100
The National Alliance on Mental Illness chose not to endorse the law because they believed that
the “‘specific identification of mental illness in the bill’” reinforced “‘false public perceptions
about the relationship between mental illness and gun violence.’”101 Comparably, in Indiana, the
law permits warrantless seizure when a police officer believes that a person “has a ‘mental illness’”
and is “dangerous,” defining dangerous as posing an imminent or future risk of harm to oneself or
others.102 In both circumstances, the laws inaccurately equate mental illness with violence, which
can consequently promote mistaken views about the correlation between mental health and
violence.103 In examining the type of language used within ERPO statutes, lawmakers can play a
significant role in lessening the negative effects to those who struggle with their mental health.

II.

Marginalized Communities
a. Race
In the United States, there is a significant disparity between the impact that firearms and

firearm violence have on Black and White Americans. The Center for Disease Control and
Prevention found that the national homicide rate for Black Americans is eight times higher than
the homicide rate of White Americans.104 Furthermore, between 2012 and 2014, 1,300 children
were shot and killed each year in the United States, and Black children were ten times more likely
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to be killed than White children.105 While 77% of White gun deaths in the United States are
suicides, Black Americans experience a much lower rate of suicides caused by firearms, totaling
only 14%.106 Overall, Black and White Americans experience gun violence differently. An integral
part of this disparity is likely attributable to how Black Americans are treated by law enforcement;
an unarmed Black American is four and a half times more likely to be shot and killed by the police
than an unarmed White American.107
On August 9, 2014, Michael Brown, an unarmed Black eighteen-year-old, was fatally shot
by a White police officer in Ferguson, Missouri.108 Brown’s death, along with Trayvon Martin’s
death in 2012, were catalysts to the Black Lives Matter (BLM) movement.109 Martin, an unarmed
Black seventeen-year-old, was fatally shot by neighborhood watchman in Sanford, Florida.110 The
BLM movement aims to ”build local power and to intervene in violence inflicted on Black
communities by the state and vigilantes.”111 Following the growth of BLM and further police
shootings of unarmed Black Americans, conversations about Black Americans’ experiences with
police violence have entered the forefront of public discourse and become increasingly urgent. A
2016 Pew Research study indicates that Black Americans are deeply concerned with an inadequate
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application of significant force from law enforcement.112 The study found that Black Americans
were much less likely than White Americans to say that "police in their community do an excellent
or good job using the right amount of force in each situation (33% vs. 75%), treating racial and
ethnic groups equally (35% vs. 75%), and holding officers accountable when misconduct occurs
(31% vs. 70%).”113 Moreover, Black Americans were also nearly five times as likely as White
Americans to say they had been unfairly stopped by police officers because of their race or
ethnicity (44% vs. 9%), with Black men most likely to say they have been unfairly stopped
(59%).114
Police violence against Black people and their resulting distrust of law enforcement
suggests that Black Americans may not see ERPOs as an entirely safe option to combatting gun
violence in their communities. Even though the filing of an ERPO is not a criminal process, law
enforcement is generally responsible for serving the orders and collecting or seizing the weapons.
Therefore, filing a petition for an ERPO against a Black family member will likely result in an
encounter with the police when their firearms are seized. There are numerous accounts of law
enforcement using excessive—even fatal—force against Black people experiencing mental health
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crises.115 While ERPOs are meant to make communities safer, Black communities may find that
asking law enforcement to seize the weapons of their Black family members struggling with their
mental health may actually result in more violence. Well-founded distrust of law enforcement in
Black communities suggests that Black Americans may be less likely to use ERPOs given the
central involvement of law enforcement in the process. At the same time, these very communities
often experience higher rates of gun violence. Thus, in order for ERPO laws to be effective and
accessible to all Americans, legislators and advocates must centrally consider how Black
Americans would engage with the laws.
b. Religion
ERPOs have the potential to prevent religiously-motivated hate crimes, as religiouslyintolerant shootings become increasingly frequent. On December 10, 2019, six people were killed
in New Jersey when two Anti-Semites opened fire in a Jewish grocery store.116 The shooting was
one of the most recent incidents of the rising religion-based hate-crimes. In 2018, there were 1419
hate-crime incidents that were motivated by religion.117 The FBI found that hate crimes committed
based on religious identity increased by over 23% from 2017 to 2018.118 ERPOs may be a useful
tool in minimizing gun-based hate-crimes. For example, in October 2019, the Seattle City Attorney
petitioned for an ERPO against Kaleb Cole, a neo-Nazi who is a suspected leader of the
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Atomwaffen Division in Washington state.119 The Seattle City Attorney’s office argued that Cole
was a threat to public safety because of his dangerous views and his access to guns.120 Ultimately,
an ERPO was granted, and Cole’s guns were removed.121 Although it is not possible to know
definitively what may have happened had Cole kept his weapons, this case illustrates how the
ERPO may be a proactive solution to decreasing gun-based hate-crimes motivated by religion.
c. Sexuality and Gender Identification
ERPOs may be able to serve as a solution to the high rates of person-based gun-violence
within the LGBTQ community. According to a study by the Williams Institute, the LGBTQ
community experiences gun violence at disproportionately high rates.122 Members of the LGBTQ
community are often targets for violence. Nearly 20% of the 10,300 hate crimes occurring each
year involving a firearm are motivated by the victim’s sexual orientation or gender identity.123 Gun
violence, however, is not solely limited to hate crimes. Suicide in the LGBTQ community is also
considerably prevalent, with between 10 and 20% of LGBTQ people having attempted suicide at
least once in their lifetime.124 Amongst students, 47.7% of LGBTQ students had seriously
considered suicide in the twelve months prior to data collection, whereas only 13.3% of
heterosexual students had.125 Often, the LGBTQ community falls victim to person-based gun-
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violence, instead of property-based violence.126 According to a study conducted by Everytown for
Gun Safety, of seventy-seven transgender individuals killed in the U.S., 74% were killed with
guns.127 More notably, 82% of the transgender individuals murdered with a firearm were Black
trans women.128
Whether it be through self-inflicted harm or homophobic attacks, LGBTQ individuals
experience a pronounced risk of suffering from gun violence. Considerations must be made in
order to ensure that proposed and enacted ERPO legislation accounts for the particular experiences
of LGBTQ people.
d. Socioeconomic Status
Low socioeconomic status is empirically correlated with higher rates of gun violence in the
United States. The Gini Index is a numerical method of tracking income inequality across
communities; represented between zero and one, the higher the Gini “coefficient,“ the more
impoverished and economically unequal the community is.129 A 2019 study found that firearm
homicide rates significantly increase as Gini coefficients increase.130 Heightened rates of firearm
homicides may result in business flight and fewer jobs, which can further entrench poverty in an
already depressed community.131 A study in Minneapolis found that reducing firearm homicides
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by just one created eighty jobs and generated $9.4 million in sales across all businesses the
following year.132 Furthermore, individuals of low socioeconomic status are also more susceptible
to gun violence.133 This is not because individuals in these communities possess more firearms per
capita, but rather because these areas are often underserved by law enforcement, thus leading to
many cases of unreported gun violence.134 This lack of reporting informally normalizes firearm
usage and gradual gun violence in communities of low socioeconomic status.135 Unreported,
unaddressed gun violence—and the resulting interpersonal complacency—perpetuates the
destruction of the economic and social foundations of low income communities.136 As a result of
this cycle, gun violence becomes normalized in low income communities.137 ERPO laws pose a
hopeful opportunity through which this repetitive diminishing of low income communities may be
eventually remedied.

III.

Intimate Partner Violence
For many, gun violence finds its roots within the walls of the home and within the bounds

of familial and dating relationships. In over half of the mass shootings in the past decade, the
perpetrator targeted a current or former intimate partner or family member, among others.138 In
many states, ERPO laws have begun addressing gaps in the gun law landscape that have left
individuals experiencing violence in the household vulnerable. Still, in many cases, these gaps
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persist. By understanding how gun violence affects many American households, particularly in
terms of relationships between partners, laws can be better formulated to protect those left
vulnerable.
The World Health Organization defines Intimate Partner Violence as “any behavior within
an intimate relationship that causes physical, psychological, or sexual harm to those in the
relationship.”139 Though intimate partner violence can affect any gender, women with male
partners are by far the most affected.140 According to the Center for Disease Control and
Prevention, more than one in three women in the United States report experiencing abuse from an
intimate partner.141 When firearms are factored in, the results worsen dramatically: 4.5 million
U.S. women report being threatened with a firearm by an intimate partner, and each month, an
additional fifty-two women on average are shot and killed by an intimate partner.142 This high rate
of gun violence against women is unique to the U.S., as women are twenty-one times more likely
to die by homicide with a firearm in the U.S. than women in other nations.143
The primary federal law concerned with guns and domestic violence is the Lautenberg
Amendment, which was added to the Gun Control Act in 1996.144 This amendment bans the
possession of guns by any person convicted of a domestic violence misdemeanor.145 The statute
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defines relevant domestic violence misdemeanors as an offense that is “a misdemeanor under
Federal, State, or Tribal law ... and has, as an element, the use or the attempted use of physical
force, or the threatened use of a deadly weapon.”146 The statute defining misdemeanor crimes of
domestic violence also particularizes who can have their guns taken away as a result of a
conviction:
a current or former spouse, parent, or guardian of the victim . . . a person with whom
the victim shares a child in common, [] a person who is cohabiting with or who has
cohabitated with the victim as a spouse, parent, or guardian, or [] a person similarly
situated to a spouse, parent or guardian of the victim.147
This noticeably leaves out any clear wording about boyfriends or stalkers. Since 1996, there have
been several efforts to close this gap, with some success by individual state legislatures that have
specifically prohibited those convicted of a stalking misdemeanor and abusive dating partners from
purchasing or possessing a firearm.148 State legislatures have also taken steps to allow police
officers to remove firearms from an individual at the scene of a domestic violence incident.149
There is some effort to close loopholes at the federal level as well. The Violence Against
Women Act was due for reauthorization in 2019; however, it is currently facing opposition by
House Republicans, the National Rifle Association (NRA), and other lobbyists due to proposed
additions regarding gun violence leading to seizures.150 The new amendments would lower the
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criminal threshold barring gun possession to include stalking charges and would “expand existing
firearm prohibitions to include dating partners convicted of abuse or stalking charges.”151 State
efforts to close these loopholes have faced similar pushback. In 2019, Oregon joined twenty-two
other states in passing a law to bar individuals facing stalking charges and convicted of abuse of a
dating partner from possession of guns.152 The head of the Oregon Firearms Federation
commented, “[w]hat this bill does is give people a mighty tool to destroy the life of an innocent
person,” referring to a boyfriend who is falsely accused of domestic abuse.153
Pushback is not all that stands in the way of reducing gun violence against women. Though
federal law bars those convicted of domestic abuse from gun possession, a person is not
“convicted” until they are fully tried by a jury if entitled to one, and have received a judgement.154
Because nearly half of domestic violence is never reported to the police, the likelihood an abuser
will be convicted is slim.155 Additionally, federal law does not require a background check to be
performed before the sale of every gun, and there is no federal requirement that states and local
governments develop procedures for the surrender of firearms by abusers.156 The shortcomings of
legislation on gun violence against women is especially clear when considering recent mass
shootings. Stephen Paddock, who killed fifty-nine people in Las Vegas, was repeatedly sighted
berating his girlfriend in public.157 Omar Mateen, who killed forty-nine people at the Pulse
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nightclub, regularly abused his ex-wife.158 In over half of the mass shootings between 2009 and
2018, the perpetrator shot a current or former intimate partner or family member.159 Given the
correlation between intimate partner violence and gun violence, it is imperative that the United
States close these gaps.
ERPO laws are in a position to begin addressing these shortcomings. They were initially
based upon civil domestic violence protective orders and draw heavily from the domestic violence
protective order systems already existing in their respective states.160 In some states, ERPOs
provide an additional mode of enforcement for removing guns from individuals who should not
have initially possessed them. In Oregon, a state that allows intimate partners to petition for an
ERPO, thirty-nine of the 166 ERPOs issued were issued due to domestic violence incidents as of
December 2019.161 Because Oregon’s ERPO law allows an officer serving an ERPO to conduct a
search for weapons in the custody, control, or possession of a person if they fail to turn over guns
within twenty-four hours of the order, those who lie or conceal weapons after being convicted of
a domestic violence crime will be less likely to retain their weapons after an ERPO is filed.162
These additions to ERPO laws are helpful in addressing the lack of procedures for firearm removal
from domestic abusers. Additionally, California’s ERPO law prevents purchase or possession of
firearms by those convicted of stalking, assault, and battery, requires courts to consider convictions
for any crimes that prohibit purchase and possession of firearms, and factors in any violations of
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an unexpired domestic violence protective order within the past six months.163 ERPOs greatly aid
victims of intimate partner violence by providing an alternate avenue by which they may secure
safety for themselves and those around them.

IV.

Social Implications Conclusion
While ERPOs are poised to reduce gun violence in marginalized communities, a number

of factors limit their accessibility. Many marginalized groups report negative experiences with the
police or fear of going to the police for help due to police harassment or hostile attitudes.
Nevertheless, law enforcement plays a central role in the execution of ERPOs—notably, at a point
of possibly significant tension: the removal of weapons. As police more readily respond with force
to altercations with marginalized people, marginalized communities may be wary of petitioning
for ERPOs against family due to understandable wariness of police involvement.164 However, the
populations suffering from the highest rates of suicide and gun violence are often the very
populations with fraught relations with law enforcement. For instance, less than half of LGBTQ
homicides were reported to law enforcement,165 and a 2015 National Center for Transgender
Equality survey indicated that approximately half of transgender people report that they are
uncomfortable seeking police assistance.166 Greater than one fifth of transgender Americans who
have interacted with law enforcement reported additional police harassment, with 6% reporting
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experiencing bias-motivated assault by police officers.167 Among Black transgender individuals,
the figures increase further: 38% report police harassment, and 15% have experienced biasmotivated assault by police officers.168 As such, marginalized people—particularly Black and
LGBTQ individuals—may decide not to use ERPOs due to concerns about police treatment of
both petitioners and respondents.
Additionally, it is important to consider the unconscious biases of individuals who may be
involved in the process of filing an ERPO, such as educators and health professionals. In the
classroom, students of color are often penalized at much higher rates than their White peers.169 In
the field of health care, the National Academy of Medicine found that Black Americans do not
receive the same quality of health care that their White counterparts receive.170 Given this
disproportionate treatment, it is important to question how implicit bias will manifest in the process
of petitioning for an ERPO.
While individuals of marginalized races, sexual orientations, religions, and of low
socioeconomic status face gun violence at higher rates than other individuals, these same
populations tend to have worse relationships with law enforcement and the judicial system. In
order for ERPOs to be more accessible and effective, legislators must centrally consider how
specific aspects of ERPO laws will affect marginalized petitioners and respondents. Approaches
to render ERPOs more accessible are further discussed in the Best Practices section of this paper.
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In order for ERPOs to truly combat gun violence in the United States, they must be workable, safe,
and useful for all Americans—particularly those most affected by gun violence.

LOGISTICAL IMPLEMENTATION
While states’ ERPO statutes share the same aim of temporarily removing firearms from
individuals who pose a risk to themselves or others, their approaches to fulfilling that goal vary
greatly. This section of the paper will outline statutory and procedural variations across the
seventeen states and District of Columbia that have enacted ERPO laws.171 One of the central
differences between states' laws is the level of detail. A lack of clear statutory protocol has
presented some difficulties in measuring effective implementation, as law enforcement and
judicial actors have had to develop procedures on local and regional levels, leading to a patchwork
of ad hoc solutions that vary across jurisdictions. These ad hoc measures will be discussed in this
section as well.
This section will first examine the process of filing a petition, which is a request made to
the court to order an ERPO against a respondent. Second, this section will outline how seizing and
storing firearms and ammunition by law enforcement occurs. Third, it will examine the hearing
process for the final order and the judicial procedure of renewing or terminating an ERPO. In
addition to analyzing state ERPO laws, this section will review proposed federal ERPO legislation
to identify obstacles to the effectiveness of ERPOs.
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I. Petitions
a. Who Can Petition
Most states’ ERPO laws allow family and household members, as well as law enforcement
officers, to petition.172
Family and household members are commonly defined as persons related by blood,
marriage (spouse), or adoption to the respondent.173 Within the definition of family members, laws
also include domestic and dating partners, people who share, or are anticipated to share, a child
with the respondent, and legal guardians.174 Some states also allow individuals currently or
formerly residing in the same household as the respondent to petition for an ERPO.175 The state of
Oregon allows a minor to petition as long as there is a guardian ad litem (a guardian appointed by
the court to protect the interests of the minor).176
172
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By allowing family and household members to petition, individuals close to the respondent
are able to convey their concerns to the court without having to directly rely upon law enforcement
officers. Similarly, by expanding the category of approved petitioning individuals to include
domestic and intimate dating partners, the legislature attempts to close what is commonly referred
to in the domestic violence context as the “boyfriend loophole.” The “boyfriend loophole” exists
where legal protections are unavailable to an intimate, nonmarried partner.177 As “abused women
are five times more likely to be killed by their abusers if the abuser has a firearm,” expanding
ERPO petitioners to include dating and domestic partners allows intimate partners an additional
form of protection.178
Some jurisdictions are more restrictive in whom they allow to petition for an ERPO; in
Florida, Rhode Island, Indiana, Connecticut, and Vermont, only law enforcement officers, the state
attorney’s office, or the attorney general’s office are allowed to petition.179 In California and
Delaware, only law enforcement can petition for temporary orders.180 On the other hand, some
jurisdictions are more expansive in defining who can petition. In addition to family and household
members, the District of Columbia permits mental health professionals to petition.181 Similarly,
Maryland allows certain mental health and other health workers who have previously examined
the respondent to petition.182 In Hawaii, medical professionals, educators, and coworkers may also
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petition.183 The state of New York allows school administrators to petition.184 Expanding the
definition of petitioner to include these various groups creates benefits and obstacles to ERPO
usage, as discussed in the Best Practices section.
b. Against Whom an ERPO Can Be Filed
In general, an ERPO can be filed against anyone who poses a risk of physically hurting
themselves or others by having firearms in their control.185 However, states’ ERPO laws vary in
the level of specificity used to identify the scope of respondents, and to define specific procedure
for different respondents. This section will examine ERPO statutes that outline procedures for
filing ERPOs against minors and against law enforcement.
Maryland and Washington specifically allow an ERPO to be filed against a minor.186 In
Washington, a person under the age of eighteen is considered a minor.187 Washington authorizes
its courts to enter an ERPO against a minor, and requires notice to the minor’s parent or guardian
of their legal obligation to safely secure any firearms that are in the home or that the minor can
access.188 The court must also inform the parents that a criminal prosecution is possible if the
respondent-minor were to access the firearm.189 A guardian or guardian ad litem is not required if
the minor is sixteen or older.190 In Washington, when an ERPO is issued against a person under
the age of eighteen, a copy of the order must be served to the parent or guardian at any address
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where the minor resides.191 Notice may be provided at the time the parent or guardian appears in
court, or may be served along with a copy of the order.192 When a respondent-minor is the subject
of a dependency or an out-of-home placement, notice must be provided to the Department of
Children, Youth, and Families.193
Expanding the scope of respondents to include minors can reduce the risk of harm to youth
experiencing suicidal ideations. Minors as respondents will be discussed further in both the Ex
Parte Order and the Best Practices section.
New Jersey is the only state that explicitly defines a process by which petitioners can file
an ERPO against a law enforcement officer.194 Women in families of law enforcement officers
experience elevated levels of domestic violence.195 The ability to file an ERPO against a law
enforcement officer is particularly important considering the amount of responsibility law
enforcement officers possess, and the degree to which they use and can access firearms and
ammunition. Furthermore, it allows petitioners to relay their concerns to the law enforcement
agency in which the officer is employed so precautions may be taken for the safety of the officer
and others.
A petition for an ERPO against a law enforcement officer in New Jersey must be submitted
to the law enforcement agency in which the respondent-officer is employed.196 A copy of the
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petition will then be sent to the county prosecutor where the relevant law enforcement agency is
located.197 Upon receipt of the petition for an ERPO, an internal affairs investigation will be
initiated by the law enforcement agency in which the respondent-officer is employed, which must
be completed within forty-eight hours.198
The investigation of a law enforcement officer in New Jersey is an expedited process that
requires, but is not limited to: a review of the application for the petition, an in-person or telephone
interview with the petitioner, a review of any internal agency files on the respondent-officer, and
a consideration of the ERPO risk factors mentioned below in the Ex Parte Orders section.199 The
investigation can also include actions that are deemed appropriate, such as an interview of the
respondent-officer, as long as it is done within the forty-eight hour window.200 If there is a showing
of good cause, the law enforcement agency may request additional time to conduct the
investigation from the county prosecutor’s office or the Division of Criminal Justice.201 If the law
enforcement officer handling the internal investigation has probable cause to believe that the
presence of firearms poses a risk of bodily injury to the respondent-officer or others, the employeragency shall immediately seize all firearms that the respondent-officer possesses, including
department-issued and personal firearms.202
After the investigation has been completed, the law enforcement agency will forward its
findings and conclusions to the county prosecutor’s office.203 After considering said ERPO factors
and the findings of the internal investigation, the county prosecutor will determine if there is
probable cause to believe that the respondent-officer poses an immediate and present danger to
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themselves or others.204 Within one business day, the prosecutor must then make a determination
about whether or not to file the petition with the Superior Court.205 If the prosecutor decides to file
the petition, then the prosecutor becomes the petitioner.206
By having a specific statutory protocol for filing an ERPO against a law enforcement
officer, like New Jersey does, agencies are guided on how to conduct internal investigations. Such
protocols may help reduce inefficiencies within the agencies that are conducting the investigation
by creating a uniform protocol across ERPO jurisdictions, instead of agencies creating their own
criteria or standard of review. Furthermore, these statutory protocols provide a timeline for
conducting and completing the internal investigation, which is critical due to ERPOs’ timesensitive nature.
In explicitly allowing for petitions against minors and law enforcement, Maryland,
Washington, and New Jersey reinforce ERPOs as protective mechanisms for both petitioners and
respondents. Minors and law enforcement have unique relationships with firearms. By outlining
specific procedures for filing ERPOs against minors and law enforcement, these states prevent
courts from having to invent ad hoc mechanisms for managing such particular cases. Considering
minors may be especially vulnerable to mental health issues, and law enforcement commit
domestic violence at higher rates, outlining a process to manage these particular cases makes
ERPOs more effective and accessible.
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c. Filing an ERPO with the Court
A number of states have online forms that petitioners can complete when requesting an
ERPO.207 These forms are submitted to the court of the county or district in which the respondent
resides.208 Some states, however, such as Washington and New Jersey, allow a petitioner to file in
the county in which the petitioner resides.209 The state of New Jersey in particular allows a
petitioner to file in the county in which they reside if the respondent is not a New Jersey resident.210
Conversely, if filing a petition in New York, a petitioner must file with the Supreme Court of the
county in which the respondent resides (if the court is closed, then the petitioner may file an
emergency application with the criminal court of the county).211
The forms require information relevant to the petitioner and respondent, such as contact
information, the petitioner’s relationship to the respondent, any prior or pending court matters
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See, e.g., Application Temporary ERPO, N.Y. COURTS,
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208
See CAL. PENAL CODE § 18150 (West 2019); D.C. CODE § 7–2510.02 (2019); 430 ILL. COMP. STAT. 67/10
(2019); MD. CODE. ANN., PUB. SAFETY § 5-602 (West 2019); MASS. GEN. LAWS ch. 140, § 131R (2018); N.J. STAT.
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involving the respondent, a description and location of respondent’s firearms or ammunition, a
request for a hearing after issuance of the temporary order, and an affidavit attesting to the grounds
for issuance of a temporary order.212 Petitioners may find the ERPO forms online, but they must
file them in person directly with the court.213 Although many states have forms available online,
there may be barriers to accessing the forms. For example, navigating through a judicial website
to find the forms may be challenging for some petitioners. In addition, some petitioners may lack
internet access, further inhibiting form access.
There are some jurisdictions in which online petition forms are not easily accessible or are
entirely unavailable online.214 In these situations, petitioners must retrieve the forms from the
courthouse. Not having forms readily available online is a potential barrier to ERPOs’ accessibility
and effectiveness. As outlined in the Best Practices section of this paper, having online forms
available in multiple languages will ensure that ERPOs are accessible to all who need them. In
jurisdictions where only law enforcement may petition, online forms are not available.215 Instead,
individuals must notify law enforcement of their concerns, and law enforcement officers will then
follow up with the concerns and decide whether or not to file an ERPO petition.216 In some states,
such as New Jersey, a law enforcement officer who, in good faith, decides not to file will be
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See CAL. PENAL CODE § 18150 (West 2019); D.C. CODE § 7–2510.02 (2019); 430 ILL. COMP. STAT. 67/35 (2019);
MD. CODE ANN., PUB. SAFETY § 5-602 (West 2019); MASS. GEN. LAWS ch. 140 § 131R (2018); N.J. STAT. ANN. §
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CODE § 7.94.030 (2016).
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5-602 (West 2019); MASS. GEN. LAWS ch. 140 § 131R (2018); N.J. STAT. ANN. § 2C:58-23 (West 2019); N.Y.
C.P.L.R. § 6341 (McKinney 2019); OR. REV. STAT. § 166.527 (2017); WASH. REV. CODE § 7.94.030 (2016).
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See, e.g., CONN. GEN. STAT. § 29-38C (2011); FLA. STAT. § 790.401 (2019); IND. CODE § 35-47-14-2 (2019); 8 R.I.
GEN. LAWS § 8-8.3-1 (2018); VT. STAT. ANN. tit. 13, § 4053 (2020).
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shielded from civil and/or criminal liability.217 Law enforcement immunity will be discussed in
greater detail in the Legal Issues section.
No state requires a filing fee except for New York, which requires a $210 fee.218 In New
York, law enforcement and public school officials are not required to pay the fee, but school
officials from private institutions, and family/household members are required to pay the fee.219
However, petitioners in New York may submit a fee waiver with their ERPO application.220 The
fee waiver will be decided upon by the judge separately from the ERPO action.221
d. Ex Parte Orders
Temporary or ex parte orders are ERPOs that can be executed prior to an initial hearing.
They are meant for emergency situations where a potential respondent poses an imminent danger
to themselves or others such that any firearms in their possession must be surrendered before a
hearing can be conducted. There are different standards of proof in order to determine that the
respondent poses a risk of imminent danger: reasonable cause, probable cause, good cause,
preponderance of the evidence, and clear and convincing evidence.222 The different standards of
proof will be discussed in more detail in the Legal Issues section.
When determining whether to issue an ex parte order, most statutes direct courts to look to
whether the respondent has: (1) used, attempted to use, or has threatened physical violence against
others and/or themselves; (2) any substance or alcohol abuse; (3) any prior or pending
convictions/matters (including violent offenses); (3) violated existing protection orders (including
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domestic violence, sexual assault, or ERPO); (4) recklessly used, displayed, or brandished
firearms; (5) recently acquired firearm(s).223 Additionally, some courts consider whether there is
witness testimony of particular circumstances.224 Some states, such as New Jersey and
Connecticut, also consider if the respondent has been committed involuntarily to mental health
treatment or institutions.225 Indiana allows evidence of whether the respondent has a mental illness
controlled by medication and has not demonstrated consistent consumption of their medication
under supervision.226 Oregon, on the other hand, will factor in the respondent’s history of suicide
attempts, but the court may not include in its findings any mental health diagnosis or any
connection between the risk presented by the respondent and mental illness.227 Typically, an ex
parte order lasts anywhere between six to twenty-one days.228
For ERPOs filed against a minor in the state of Washington, the ex parte hearing may be
held in a juvenile court.229 Minors may also petition the court to seal the court records related to
ERPO proceedings from public view at the time the order is entered or any time after.230 The court
must seal the records from public view if there are no other protection orders against the
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respondent-minor, no pending violations of the order, and the respondent-minor has relinquished
any firearms as required by the order.231

II. Seizure
Seizure is the process by which law enforcement takes control or custody of the
respondent’s firearms, as opposed to the respondent’s voluntary surrender of the firearms. The
process of seizure will vary by state. An ex parte order in Illinois can be accompanied by a search
warrant so long as there is probable cause.232 When equipped with a search warrant, law
enforcement may seize any firearms found in plain sight. In Hawaii, once an ex parte or final order
is issued, the respondent has forty-eight hours to surrender their weapons before the chief of police
may seize all firearms and ammunition.233 In Florida, a law enforcement officer may seek a search
warrant if that officer has probable cause to believe some weapons were not surrendered.234
Missing from most statutes is the explicit protocol to be followed by law enforcement. This gap in
information can be partially filled by examining existing state policy, such as Washington’s policy
regarding firearm surrender.
The Washington Association of Sheriffs and Police Chiefs has created a model ERPO
policy for law enforcement agencies in the state of Washington to adopt.235 The policy provides
recommendations for the surrender of firearms by the respondent.236 The policy describes two
methods of surrender by the respondent: surrender by walk-in, or surrender by appointment.237
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Either surrender of firearms is stated to happen at the earliest opportunity.238 The alternative to a
respondent surrendering their firearms is law enforcement locating them through a search warrant.
States will again vary on whether or not a search warrant automatically accompanies an ERPO or
if a heightened level of evidence is required to get a search warrant.
In Maryland, a court may issue a search warrant for the removal of firearms at any location
identified if the state’s attorney or a law enforcement officer has probable cause to believe that a
respondent subject to an ERPO order has a firearm or ammunition which they have failed to
surrender.239 Illinois permits courts to direct law enforcement to search in places other than the
respondent’s residence if there is probable cause to believe that the respondent may have firearms
there.240 The New York statute provides that if a location searched is jointly occupied, not owned,
by two or more parties and a firearm owned by a person other than respondent is seized, the court
may, “upon a written finding that there is no impediment to the person other than the respondent’s
possession of such firearm,” order the firearm to be returned to its lawful owner as long as the
owner is notified of “the obligation to safely store their firearm.”241 Once the weapons have been
seized, the next step is to record the type and quantity of firearms.
In most states, law enforcement files a receipt describing the weapons and ammunition
taken, however, New York requires law enforcement officers to give the respondent the “receipt
or voucher for the property taken.”242 If the respondent is not present, the officer shall leave the
receipt or voucher in a place where the property was found and mail a copy of the receipt/voucher
to the respondent’s last known address or file a copy of the receipt/voucher with the court.243 In
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New Jersey, however, the respondent has the burden of filing the receipt with the county prosecutor
within forty-eight hours of having the order issued against them or risk being held in contempt of
the order.244 It is unclear why New Jersey would place the burden of filing the receipt with the
respondent. Once the weapons are seized, the next consideration is how respondent is prevented
from acquiring future firearms.
The language in ERPO laws differs in how it restricts the respondent from possessing
firearms. Illinois, New Jersey, and Hawaii prohibit the respondent from having “custody or
control” of firearms.245 Some states also revoke licenses or firearm identification cards of
respondents.246 So long as they are not expired, licenses are usually returned following termination
or expiration of the ERPO.247
The moment of service and seizure presents an opportunity to connect the respondent and
petitioner with public resources. For example, Massachusetts’s statute includes that, at the time of
service, law enforcement provide information on “crisis intervention, mental health, substance use
disorders and counseling.”248 The practice of connecting respondents facing a mental health crisis
with public health resources can help address underlying causes of the respondent’s potentially
dangerous behavior.
a. Storage Options / Transfer to Another Party
i.

Storage Fees

Most states do not require that the respondent pay a fee to store the weapons. Hawaii and
D.C. are outliers in that they permit law enforcement to charge a fee after seizing the respondent’s
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firearms.249 Hawaii’s law allows the respondent to be charged a fee “not to exceed the reasonable
and actual costs" incurred by the department for storing a firearm or ammunition surrendered or
removed pursuant to an ERPO, while D.C. is limited to the “actual costs.”250 The state of Hawaii
can charge a fee once the costs incurred are known (i.e. at the end of the order), which the
respondent is then responsible for paying.251 It is unclear from the statute’s language if the
respondent has to pay the fee in order to have their firearms returned to them.
ii.

Transfer to Another Party or a Licensed Dealer

D.C., Connecticut, and Indiana allow the transfer of firearms to another party, so long as
that party is not legally prevented from owning a firearm.252 New Jersey, California, Vermont,
Massachusetts, and Oregon only allow transfer to a licensed dealer.253 Hawaii and Washington are
more extreme, containing a provision allowing for the firearms to be transferred to someone found
to be the lawful owner of the firearm.254 Delaware takes that a step further, not allowing the
respondent to “resid[e] with another individual who owns, possesses, or controls firearms or
ammunition.”255 States have varying conditions for transfer to third parties. Maryland, Illinois,
Nevada, and Rhode Island allow for the transfer of firearms and/or ammunition to another party,
with the added condition that the party not reside with the respondent.256 Colorado allows for the
transfer to a licensed dealer but with the exception that if the firearm is an antique, it can be
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transferred to a relative after the relative has passed a criminal history record check.257 New York’s
statute does not prevent the return of firearms to parties who reside with the respondent.258 States
such as Florida that allow transfer must ensure that the new parties are not legally prohibited from
owning a firearm.259
When transfer to a licensed dealer is allowed, the licensed dealer must obtain proof that the
respondent agrees and the police have checked with respondent to make sure the transfer is
legitimate.260 The respondent can order the sale of their firearms and ammunition through the
licensed dealer also, with the proceeds of the sale being returned to the respondent.261 In the District
of Columbia, licensed firearms dealers must display “written proof of the sale or transfer of the
firearm or ammunition from the respondent to the dealer.”262

III.

Hearings, Final Orders, Renewal, and Termination
Hearings form the bedrock of the constitutionality of ERPOs. Hearings must comply with

the Due Process Clauses of the United States Constitution, ensuring notice to the respondent and
an opportunity to be heard. As stated, all state statutes have ex parte or emergency temporary
ERPOs that can be issued quickly, with a hearing to follow the seizure of firearms or
ammunition.263 Statutes differ on how long such an ex parte order can stand before there must be
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a hearing to determine if the order will become final. No statute requires an emergency order prior
to a non-emergency petition, meaning that there does not first have to be an ex parte order in place
to move to a final order.264
a. Final Order Hearings
At the final order hearings, both the petitioner and respondent are present and the burden
of proof is on the petitioner to show that the respondent poses an immediate and present danger of
causing physical injury to self or others by controlling, purchasing, owning, possessing, or
receiving a firearm.265 The standard of proof differs by jurisdiction, but for most, it is clear and
convincing evidence.266 Only five jurisdictions require preponderance of the evidence: the District
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of Columbia, Hawaii, New Jersey, Massachusetts, and Washington.267 The evidence presented is
the same as that for ex parte orders.268
To protect the Due Process rights of the respondent, states give the respondent the right to
notice of the hearing and an opportunity to present evidence. Some states heighten respondent’s
rights. For example, Delaware also allows respondents to cross-examine adverse witnesses.269
Consider also New York and Maryland, which give respondents ten days and seven days
respectively from initial notice to prepare for the hearing and also give the respondent more time
if they request it, subject to court approval.270
As a protection against false claims, all states require that petitioner testimony be made
under oath.271 Four states stipulate that lying during the petition process could result in perjury
charges.272 Massachusetts asserts that a petitioner who knowingly files a false ERPO can be
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punished with a fine between $2500 to $5000, two-and-a-half years in prison, or both.273 In Rhode
Island, filing a false petition is a felony punishable by a five-year prison sentence or a $5000
fine.274
Some states use the hearing as an opportunity to connect respondents with mental health
services. At the final order hearing, Massachusetts provides respondents with informational
resources relating to crisis intervention, mental health, substance use disorders, and counseling.275
In Rhode Island, the court may recommend that the respondent seek a mental health or substance
abuse evaluation.276 More drastically, in Florida and Colorado, the court may order that the
respondent submit to a mental health evaluation, a chemical dependency evaluation, or both.277
b. Final Orders
In fourteen jurisdictions, final orders last one year.278 In Illinois, and Vermont, the final
order lasts for six months.279 In New Jersey, a final order is indefinite, and the order will only
expire if the respondent petitions for termination.280 In Indiana, there is no definite time period for
final orders.281 Instead, one year from the date the order is issued, the state must prove by clear
and convincing evidence that the individual is still dangerous, and if the court finds so, the order
will be continued.282 To ensure that respondents are barred from purchasing a weapon for the
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duration of their ERPO, ten jurisdictions require that the court enter the order into a uniform case
reporting system, to be used by law enforcement or the courts.283 A uniform case reporting system
allows for quick reference by law enforcement and judicial personnel. Only six jurisdictions
require reporting the ERPO to the federal National Instant Criminal Background Check System
(NICS).284 The mandatory reporting of ERPOs into law enforcement and court databases is an
essential best practice because it provides a record of the ERPO that can be accessed by both courts
and law enforcement, and in the case of NICS, by federally licensed gun sellers as well.
c. Early Termination
Early termination is the process by which a respondent can seek to have the ERPO filed
against them terminated prior to its expiration date. Fourteen states have an early termination
process in which the respondent may submit a single written request within the duration of the
final order.285 If an order is renewed, respondents again are allowed a single written request for the
duration of the new order.286 Only Delaware and Maryland allow an ERPO to be appealed directly
through their courts.287 Connecticut and Indiana do not have an early termination process written
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into their statutes.288 In early termination requests, the burden is placed upon respondent to show
that they no longer pose a significant danger of causing bodily injury to themselves or others by
controlling, purchasing, owning, possessing, having access to, or receiving a firearm.289 In nine
states, the burden for the respondent is to provide a clear and convincing standard of evidence.290
The remaining five jurisdictions require a showing of a preponderance of the evidence.291 The
evidence presented is the same considered in the emergency and nonemergency hearings, but New
Jersey also includes evidence regarding if the respondent has received or is receiving mental health
treatment.292
d. Renewal
Renewal allows petitioners, including law enforcement, to extend an ERPO if the
respondent continues to pose a danger to themselves or others. Renewal is less complicated than
early termination. Generally, a petitioner can request a renewal within three months prior to the
termination of the order.293 The hearing for a renewal follows the same processes and standards as
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a nonemergency final order hearing.294 Indiana, New Jersey, and Connecticut, however, do not
have a renewal process.295 The renewal process is an important tool that both allows for an
extension of an ERPO and also provides an opportunity to review the petition and circumstances
of the respondent to protect the respondent’s rights and ensure that an extension is truly warranted.

IV.

Return of Firearms
In all states with ERPO laws, respondents are allowed to have their firearms returned after

the order expires without renewal or is terminated, so long as they are eligible to possess a firearm,
and are the lawful owners of the firearms.296 States differ on what law enforcement can do if
firearms are not reclaimed. Indiana allows a five-year period before law enforcement can dispose
of the firearms.297 Additionally, the Indiana law allows the firearms to be transferred to a lawful
third party or sold at an auction where the proceeds will be given to the rightful owner of the
firearm.298 Most commonly, states give law enforcement the right to keep or dispose of the firearms
if the respondent fails to retrieve them within six months of the expiration or termination of the
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order.299 Illinois not only allows law enforcement to destroy firearms, it also permits them to use
the firearms for training or any other application they deems appropriate.300 For safety, Florida
requires that law enforcement provide notice to any family or household members of the
respondent before the return of any surrendered firearm and ammunition owned by the
respondent.301

V.

Legal Consequences
Petitioners face possible penalties for filing petitions under frivolous conditions, mostly

with knowingly false information or with an intent to harass the respondent. A variety of sanctions
exist for petitioners and respondents when violations of the “legitimacy requirements” of ERPOs
occur. This section differs from Legal Issues later discussed because it does not consider
challenges to the legality of the statutes; it solely addresses the legal consequences all parties
involved may face for violations of “good faith.”
a. Law Enforcement Immunities and “Good Faith”
Some states’ ERPO laws include language explicitly shielding law enforcement agencies
and officers from civil and criminal liability for the consequences of their decisions to file or not
file an ERPO petition, their actions in enforcing the law, and any damage that firearms may receive
as a result of their handling by law enforcement.302 New Jersey provides immunity for law
enforcement officers who, in good faith, do not file an ERPO petition.303 The language used by
299
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the New Jersey statute is similar to the language used by statutes in Illinois, Maryland, Delaware,
Washington, and Colorado.304 It is unlikely that law enforcement’s ignorance of the law would be
considered a permissible excuse in those states with a “good faith” clause in their ERPO law.305
Rhode Island, Hawaii, and Washington’s statutes do not explicitly include “good faith” clauses,
but they nonetheless provide law enforcement with immunity from liability in relation to filing or
obtaining a petition.306
States vary in how they define sanctionable behavior from law enforcement. Illinois’s
statute provides that “unless the act is willful or wanton misconduct,” any law enforcement officer
“acting in good faith in rendering emergency services or otherwise enforcing this Act” shall not
have liability imposed.307 Delaware provides immunity for any damage or deterioration to removed
firearms unless it is a result of “recklessness, gross negligence, or intentional misconduct” by law
enforcement or federally licensed firearm dealers.308 On the other hand, Indiana allows liability
for damage resulting from the law enforcement agency’s “negligence” in storing or handling the
respondent’s firearm.309 This is a lower standard for allowing damages and could be read to reflect
different values relating to the handling of respondents’ property and the potential costs faced by
law enforcement in carrying out the ERPO laws.
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b. Penalties for ‘Bad Faith’ Petitioners
As a protection against false claims, four states stipulate that lying during the petition
process could result in perjury charges.310 Hawaii and Rhode Island impose penalties for false
claims filed by petitioners who know the information they provided to the court is false, or who
filed with the intent to harass the respondent.311 In Hawaii, the penalty is a misdemeanor charge.312
In Rhode Island, filing a false petition is a felony.313 Under the Rhode Island statute, a petitioner
filing with an intent to harass the respondent may face five years in prison.314 Given the lack of
data on recently passed ERPO laws, it is unclear if such severe penalties for petitioners will deter
petitioners from filing.
c. Criminal Penalties
ERPO laws are meant to respond to an individual who poses a risk of harm either to
themselves or to others.315 Although an ERPO is a civil order, by violating the ERPO, the
respondent can be exposed to other legal consequences or criminal penalties.316 Penalties for
respondents who violate an order vary by state. An ERPO is violated when a respondent has
custody or control of, owns, purchases, possesses, receives, or controls firearms.317 New York
includes in its law that a respondent violates the order when they “attempt” to purchase a
firearm.318 Maryland has a two-tiered approach, with the first offense subjecting the respondent to
310
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either a fine of up to $1000 or ninety days imprisonment, or both.319 The second offense or any
subsequent offense has a fine of up to $2500 or a term of imprisonment up to one year, or both.320
In Rhode Island, a violation of an ERPO is a felony punishable by up to ten years imprisonment
or up to $10,000, or both.321 Penalties for violating an ERPO give law enforcement power to ensure
that respondents comply with the order.
d. Background Check Systems
For an ERPO to be successful at achieving its express purpose—temporary removal of an
individual’s access to firearms—there needs to be a system of communication in place across state
and federal lines, alerting firearms sellers that a potential buyer has an ERPO active against
them.322 State filing systems face a series of logistical problems, though. One concern relates to
the question of immediacy: how fast is information from an ERPO being entered into judicial and
law enforcement electronic systems.323 Illinois, Rhode Island, Washington, and Colorado require
same-day entry, or transmission to databases.324 New York, Hawaii, and Nevada have a “next
business day” deadline, and California a next “court day” deadline, for providing a copy of the
order to state agencies.325 The District of Columbia and Oregon have an “immediately” deadline,
the highest bar set by an ERPO law.326 Requiring immediacy is a best practice but can be difficult,
as various offices and agencies may have differing technological capabilities.327 Simply requiring
“immediate” entry may not be possible for some offices that are still working with hard paper
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copies of the ERPO, and that might have to transport that hard copy to another physical location,
such as from a court to a law enforcement office.328 It is crucial that this information be accessible
as soon as possible, ideally within the time frame it would take for respondent to go out and attempt
to purchase another firearm.329
Beyond local court and law enforcement databases, entering ERPOs into federal
background check databases is a critical best practice in ensuring the effectiveness of ERPOs in
preventing respondents’ access to firearms. Federally licensed dealers of firearms are required to
reference the National Instant Criminal Background Check System (NICS) before a firearm
transfer can occur.330 Importantly, private sellers are not mandated to conduct a background check
through NICS before selling a firearm.331 Requiring ERPOs to be entered into NICS is effective
because it allows for national recognition that the respondent is not permitted to have firearms.
Only six of the eighteen jurisdictions enter information into NICS, while three states require
transmitting or entering the ERPO information into the FBI or the National Crime Information
Center (NCIC).332
The importance of universal background checks highlights how other gun regulations
affect the effectiveness of ERPOs. If private sellers are not required to conduct background checks,
respondents with active ERPOs can buy a firearm from private sellers.333 By submitting data to a
national source, the ERPO may be visible and accessible across state lines. In order for it to be
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enforceable, however, ERPOs would need to be given Full Faith and Credit across states, as will
be discussed in the Legal Issues section.

e. Implementation
i.

Judicial Implementation

As previously discussed, the general statutory process of an ERPO involves the filing of
an ERPO with the county clerk, an ex parte hearing, granting of the order by the court, service of
the order to the respondent, temporary removal of firearms by law enforcement, the final hearing,
and the potential renewal or termination of the order. This section will discuss how ERPOs are
being implemented by varied levels of the judicial system and note the obstacles to effective ERPO
implementation that may arise in the absence of guidance for judicial implementation. In doing so,
it looks at what petitioner information is required to file an ERPO, how clerks will be trained to
file and work with petitioners, and the consequences of statutes not containing language that
requires the entry of ERPO data into a database. As courts are critical to effective implementation
of ERPOs, judicial preparedness is essential.
As discussed above, the first step when seeking to obtain an ERPO is to fill out a petition.
Among the thirteen jurisdictions that allow petitioners other than law enforcement (including
family members, school administrators, medical professionals, mental health professionals, etc.),
nine states have online forms available for potential petitioners to fill out before going to the county
clerk’s office.334
334
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In addition to containing questions the petitioner must answer about where the respondent
lives and the quantity and type of firearms in their possession, the forms also require the petitioner
to explain why they believe the respondent poses an immediate danger of causing bodily injury to
themselves or to others by owning, possessing, purchasing, or receiving firearms.335 This is
perhaps the most critical piece of the form, as this segment provides the basis for a judge's decision
to grant or deny the ex parte order. In most ERPO statutes, the court will consider: the respondent’s
history of substance abuse; history of or potential for threats of physical force against another
person; status of an existing order against them (including domestic violence, sexual assault, or
ERPO); previous order violations, and prior arrests; and pending charges or convictions in
determining whether a respondent poses a risk to themselves or others.336 Forms from New Jersey,
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for example, explicitly ask for such information in the text of the petition, which directly informs
the petitioner of the kind of information that the court will be looking to in order to issue an
order.337 In some jurisdictions, like the Superior Court of the District of Columbia, the form simply
asks the petitioner to explain why the respondent poses a significant danger to themselves or others,
without using guiding directions or questions.338
This lack of explicit instruction in petitioning forms may create problems, as the
information a petitioner provides may be insufficient for the court to determine whether to grant
the ERPO. The petitioner may not be aware of the factors outlined in the statute that a court
considers when granting an order and may consequently miss mentioning critical information. If
clerks are permitted to fill in the gaps by providing guidance to petitioners in filling out the
affidavit (especially in states where online forms do not provide such instructions), they may play
a critical role in influencing whether the court grants an order. Clerical preparedness is thus critical
in ensuring an ERPO’s effectiveness.
States and their counties vary in how they train their clerks.339 Generally, the clerk of the
court provides information to petitioners on the procedures for filing an application for an order,
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the availability of ex parte or extended orders, and the procedures for modifying, dissolving or
renewing such an order.340 The clerk, or other individuals designated by the court, is critical in
assisting any person in completing and filing the application, affidavit, and any other necessary
pleading material to initiate or to renew the application of the order.341 Clerical competence is
extremely important for effective ERPO implementation due to the necessity for immediate
response, action, and efficiency on account of the potentially dangerous circumstances underlying
each order.342 If, for example, petitioners are directed to the wrong jurisdiction to file an ERPO
due to clerical misinformation, the petitioning and execution processes may be delayed
substantially, thus causing a petitioner to lose vital time when attempting to seek an order.
Furthermore, some statutes do not contain an explicit timeline that clerks must follow
throughout the ERPO process, from the first request to the final hearing.343 Statutes can play a
prominent role in promulgating rules and practices for courts to follow. The absence of such
language enforcing a timeline for clerks to follow could hinder the swift enforcement of ERPOs.
If counties are using antiquated technology such as delivering papers by mail, ERPO processing
and execution may be further delayed and made needlessly less effective.344
Some ERPO statutes do not possess language or explicit instructions to the courts and their
clerks regarding requirements for training to ensure clerical preparedness.345 As courts can create
their own policies and training programs for clerks and court administrators without statutory
requirement, clerical preparedness across counties within a state is inconsistent.346 Policy and
training programs can provide clerks with the knowledge needed in filing an ERPO and ex parte
340
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petition and provide information about processes used by courts for said petitions.347 Many ERPO
statutes do not outline the actual judicial implementation of the ERPO law, and as a result, judicial
implementation of ERPOs varies from county to county.348 As discussed above, this can lead to
inefficiencies in the clerical process, an important consequence to be considered, as clerks are the
first line of defense in the ERPO process.
Another obstacle created by lack of explicit statutory instructions on implementation is the
absence of data collection and data recording mechanisms for analyzing the effectiveness of
ERPOs. Mandatory data collection and reporting on ERPOs may help states measure the frequency
of ERPO usage, the identities of individuals using them, the reasons for which they are used, and
the geographic location of their usage.349 Such data can help states allocate resources effectively
to jurisdictions in which ERPOs are heavily filed. ERPO data could also track respondents’
demographic information, which would then enable policymakers and researchers to track
potentially disparate impacts of ERPOs among different populations. Statutory language could
foster consistency across states by mandating that all jurisdictions track ERPO-related data.
Statutes could also identify the agency that will do such tracking, streamlining the implementation
process by stakeholders now being able to identify the agencies responsible for ERPO execution.
Lack of statutory language on data collection and recording can leave states with questions about
who may access the information gathered (such as distinguishing between the rights of law
enforcement agencies and judicial officials across different counties and departments) and the
extent of such information’s confidentiality.350
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As will be discussed further in the Best Practices section, ERPOs demand collaboration
between jurisdictions, law enforcement, and judicial departments. Technology plays a critical role
in establishing an effective standard of emergency orders, as it may streamline the orders’
execution by easing communication between different departments across different counties and
fostering a more seamless transfer of information. This transfer is particularly enhanced when the
order moves from the judicial system into the hands of law enforcement after the order is granted
and the service of the order begins. Because protection orders can cross jurisdictional boundaries,
lack of uniformity of training, procedural protocol, and information sharing mechanisms can create
obstacles for effective implementation of ERPOs.351 Collaboration between departments is
important in situations where the petitioner and respondent live in different jurisdictions. For
instance, data sharing and accumulation is stifled when counties possess different coding methods
and language surrounding the ERPO process. This problem is evident when the order is transferred
from the judicial system to law enforcement.352 This absence of uniformity in procedural methods
hinders immediate information sharing between the courts and law enforcement agencies.353
Efficiency in communicating and sharing information between departments, as mentioned, is
critical to emergency protection orders because of their time-sensitive nature; a failure to quickly
respond to an urgent threat may lead to dire consequences when firearms are involved.
King County in Washington state provides an example of a county that is actively
confronting this issue. In King County, there are forty different law enforcement agencies alone,
along with various levels within their court system.354 To promote a coordinated community
response, judicial officers, law enforcement, and advocates united and created the Regional

351

Judge Anne Levinson (ret.), supra note 322.
Id.
353
Id.
354
Id.
352

61

Domestic Violence Firearms Enforcement Unit, an organization that works across departments to
share information and streamline the implementation process directed towards promoting the
efficient and rapid execution of the ERPO process. The Unit will be further discussed in detail in
the Best Practices section.
Effective ERPO implementation requires immediacy in both the courthouse and in public
by law enforcement agencies.355 The defining characteristic of an ERPO is that an individual is
believed to be in crisis. Therefore, immediacy and swiftness are critical factors in effective
implementation.356 The need for immediacy is most evident in terms of ex parte hearings. After
filing an ERPO form, a petitioner will meet with a judge to receive judicial approval of an
ERPO.357 The process of meeting with a judge after normal business hours in an ex parte hearing
is similar to the process of obtaining a warrant.358 Most courts are operational at night and have a
rotating judicial officer on call at late hours.359 Inaccessibility to a judge after hours and on
weekends, however, can slow the process of executing an order. Furthermore, ERPO statutes that
do not explicitly require the prioritization of ERPOs when court is in session can also lengthen the
process.
Finally, some states only allow law enforcement officers to petition.360 For these states, it
is especially critical that law enforcement is thoroughly trained on ERPO protocol. Because many
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state ERPO statutes do not maintain language that requires law enforcement agencies to provide
training on ERPO implementation, it is up to the departments to institute such training and
protocols.361 Lack of uniformity in training, development of protocols, coding and statutory
language, and information-sharing practices can render ERPOs ineffective when law enforcement
agencies collaborate across jurisdictional boundaries.362 Furthermore, without statutory language
to promulgate rules and specified ERPO policies, law enforcement officers may not be aware of
ERPOs as a tool to prevent gun violence.363
ii.

Explicit Incorporation of Law Enforcement

The state of New Jersey provides an excellent example of how states may choose to shape
their approaches towards drafting and implementing their own ERPO laws. This section will
present and examine the Attorney General Law Enforcement Directive 2019-2 (“Directive") from
the Office of the Attorney General of New Jersey, which details the policies, procedures, standards,
and practices that “all [New Jersey] law enforcement and prosecuting agencies” should implement
and comply with in dealing with ERPOs.364 The Directive explains that the New Jersey’s ERPO
Act is based on the “framework and procedure of domestic-violence protection orders.”365 The
Directive differentiates between New Jersey’s ERPO law and its domestic violence law—filed as
a temporary restraining order (TRO)—by noting that the ERPO law does not require protection of
the petitioner’s wellbeing and also allows law enforcement officers to file a temporary risk
protective order (TERPO)366 on behalf of anyone.367
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In scenarios where an individual believes another poses an “immediate and present
danger” of harming themselves or others with firearms, the officer shall inform that concerned
individual of the ERPO Act and its procedures.368 The Directive, however, provides civilians and
law enforcement officers with other non-ERPO options.369 If an individual requests to file an
ERPO but would qualify for a restraining or protective order pursuant to the Prevention of
Domestic Violence Act or the Sexual Assault Survivor Protection Act, the officer is directed to
inform the individual of other options to ensure they are “making an informed decision, where
they can be afforded the maximum protection under our laws.”370
When obtaining an ERPO, the Directive denotes what is necessary to ensure the
constitutionality of any search warrants issued under the ERPO law. If there is probable cause, a
court may issue a search warrant requested by law enforcement and prosecutors.371 Under the
Prevention of Domestic Violence Act, probable cause requires the court to have a “well-grounded
suspicion” that the respondent poses an immediate and present danger to themselves or others.372
The Directive provides that law enforcement officers and prosecutors may still seek a TERPO
petition when they only have “good cause,” but a search warrant will not be issued in such a
circumstance.373
The Directive provides that law enforcement officers “shall takeover” the petition when
family or household members ask law enforcement to file on their behalf, which means the officer
becomes the sole petitioner and designates themselves as such in the electronic system.374 Law
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enforcement officers look to two factors when taking over the petition: (1) if the officer has
“probable cause” that the respondent poses an immediate and present danger of bodily harm to self
or others by having in their control and possession a firearm, and (2) if the officer believes there
is a reason why the petition would best be filed by a law enforcement officer (e.g. the petitioner is
“fragile” or unable to proceed and/or the family or the household member would be best served by
having law enforcement file the petition).375 Law enforcement officers may take over or join a
TERPO petition under “any circumstances in the officers discretion as long as the officer has good
cause to believe that the respondent poses an immediate and present danger” to themselves or
others.376 If law enforcement is a petitioner, the prosecutor shall appear at the final extreme risk
protective order (FERPO) hearing and may appear at the TERPO hearing if necessary.377 These
reasons highlight why the New Jersey Directive is an excellent example of how states may choose
to shape their approaches towards drafting and implementing their own ERPO laws.

VI.

Federal ERPO Bills
A federal ERPO bill is essentially a proposal for a model ERPO, as it operates as a template

of minimum standards states should follow in passing their own ERPO laws. Four primary federal
ERPO bills are currently under consideration in Congress at the time of the writing of this report:
(1) S.506 (H.R. 1236), the Extreme Risk Protection Order Act of 2019,378 (2) S.7, the Extreme
Risk Protection Order and Violence Prevention Act of 2019,379 (3) H.R. 744, the Protecting Our
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Communities and Rights Act of 2019,380 and (4) H.R 2786, the Jake Laird Act of 2019.381 All four
bills use federal grant funding as an incentive for jurisdictions to adopt ERPO laws that meet or
exceed the minimum standards laid out in each respective bill.382 The funding must be used to
implement the law.383
While the bills are similar in their approach, they are very different in structure. S.506
features minimalistic language and leaves considerable flexibility to the states to determine
specific law enforcement or court protocols stipulated in their ERPO laws.384 Given the looseness
of ERPO law requirements, all eighteen jurisdictions that have enacted ERPO laws would
currently qualify for funding under S.506.385 S.7 is detailed in that it outlines several specific
protocols regarding the surrender of firearms and ammunition, as well as the warrant process for
seizure.386 S.7 has such specific requirements that Florida would be the only jurisdiction that could
meet the standards of the bill.387 The remaining two bills, H.R. 744 and H.R. 2786, are similarly
restrictive.388 No state would currently qualify for funding under H.R. 744, and only Indiana would
be eligible under H.R. 2786.389 S.7, H.R. 744, and H.R. 2786, in effect, are empty messages as
they lend their sponsors the appearance of taking action on gun violence, while in reality they will
likely have little impact as they are too restrictive, and hence few states would qualify for funding
under them. As previously stated, a federal ERPO bill operates as a proposal for a model ERPO
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bill; however, the best practices presented in each bill differ based on the views of the bill’s
sponsors. Nonetheless, the existence of such federally-debated ERPO bills indicates that ERPOs
in general are receiving greater recognition by members of Congress. Though historically regarded
as a statewide method of firearm violence prevention, ERPO laws’ emergence on the federal level
bodes promisingly for their eventual expansion into additional jurisdictions, even in the case of
the federal bills’ failure in Congress.
a. S.506 (H.R. 1236) — Extreme Risk Protection Order Act of 2019
As stated above, S.506 is the only bill in which all eighteen jurisdictions with ERPO laws
would be eligible for federal grant funding.390 The requirements of S.506 are the least specific and
present lower standards of evidence that can be heightened by states if they choose. The
minimalistic nature of the bill allows most states to meet its standards and qualify for funding
without making changes to their existing ERPO laws. As a result, the bill could make a broad and
immediate impact on promoting ERPO effectiveness. Because of its potential for immediate
impact, the bill has the support of major gun violence prevention groups.391 The bill specifies how
the grant money for eligible states and tribes should be used, indicating that it be used to promote
effective implementation by furthering the development of court and law enforcement protocols
and training.392 The bill maintains flexibility for states to create policies that best suit their needs,
which allows states to tailor their laws to meet the demands of locality-specific issues,393 and to
respond to differing political slants.394 For example, rather than stipulate who can petition, the bill
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allows the state or tribe to define petitioners through their own laws.395 The standard of proof for
a final order is preponderance of the evidence, but states have the flexibility to institute a higher
burden of proof.396 In terms of due process protections, the bill only requires that the respondent
receive written notice of the application and an opportunity to be heard on the matter, but it does
not bar states from having enhanced due process requirements.397 Per the discussion of the
importance of background checks above, the bill requires that ERPOs be entered into the National
Instant Criminal Background Check System (NICS).398 The bill also includes a Full Faith and
Credit clause, which would require that a state or tribal ERPO law be valid in any other state or
tribe and be enforced by the court and law enforcement personnel of other jurisdictions.399 Overall,
S.506 presents many best practices to reference when considering a model federal ERPO law
appealing to a wider base of interest groups.
b. S.7 - Extreme Risk Protection Order and Violence Prevention Act of 2019
S.7 takes a granular approach and explicitly details what courts may consider as evidence,
what information the order forms must include, and what the process for issuance of a warrant
actually entails.400 The bill allows law enforcement and family and household members to petition,
and closes what is commonly known as the “boyfriend loophole” by allowing dating partners to
petition as well.401 The bill includes a Full Faith and Credit provision.402 There are some additional
statutory elements to the bill that effectively disqualify the majority of states that have ERPO laws
from receiving funding, which may lead to a more difficult case for the bill’s adoption on the
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federal level. For example, S.7 includes a provision that a court may order a mental health
evaluation or chemical dependency evaluation.403 Only five states have such a stipulation in their
laws, meaning twelve states and the District of Columbia would be ineligible.404 The most stringent
provision is a burden on the petitioner to make a good faith effort to notify family or household
members of the respondent or any other known third party who may be at risk of violence because
of the ERPO petition.405 Only Florida has such a provision, meaning that seventeen out of eighteen
jurisdictions are ineligible for funding under the bill.406 While it may provide for a more
comprehensive ERPO, in terms of addressing mental health concerns or bringing about a
heightened standard of third party warning of the petition in question, such additional statutory
provisions may make federal adoption more challenging.
c. H.R. 744 — Protecting Our Communities and Rights Act of 2019
H.R. 744 is the most demanding in terms of required additions to state ERPO laws.407 It
also includes elements that limit the effectiveness of ERPOs. For example, it lacks a Full Faith and
Credit provision. Additionally, the bill stipulates that an ex parte order must only prohibit the
respondent from receiving firearms or transporting or carrying firearms.408 Notably, this means
that respondents to ex parte orders would still be able to possess a firearm. While these initial
elements may appear to craft a more lenient bill in terms of requirements for removal, the bill also
contains provisions that exceed those of any state adopted ERPO laws thus far. Because of this,
H.R. 744, if passed, would likely require significant changes in existing state ERPO laws, and
setting such a high bar could disincentivize states contemplating ERPO laws from adopting them.
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Furthermore, the bill stipulates that ERPOs may not be renewed more than twice,409 a restriction
that no state nor D.C. has, leaving not a single jurisdiction eligible for funding under the bill.410
Such a provision would require existing state ERPO laws to be altered and newly introduced ERPO
laws to adhere to a standard not yet met. As a result, the bill may be met with significant concerns
in the upcoming months.
d. H.R. 2786 — Jake Laird Act of 2019
H.R. 2786 is not as lengthy nor detailed as S.7 or H.R. 744, yet it still holds elements that
hinder its effectiveness.411 The bill does not have a Full Faith and Credit provision, and it requires
a court to consider as a risk factor whether a respondent “has a mental illness that may be controlled
by medication, but has demonstrated a pattern of not voluntarily and consistently taking such
medication, except under supervision.”412 Additionally, the bill allows a respondent to petition for
return of their firearms every 180 days; their petition, however, may be repeatedly denied, and
police can retain the firearms indefinitely.413 The only state that allows police to hold firearms
indefinitely is Indiana, meaning seventeen out of eighteen jurisdictions would be ineligible for
grant funding under the bill.414 As with H.R. 744, this additional provision may lead to hesitancy
of adoption at the federal level.
The federal bills present two different approaches to ERPO legislation: one that details
explicit statutory requirements and demands additions to existing legislation, and one that
promotes minimal requirements to strive for greater social acceptance and appeal, yet is vague
enough to allow jurisdictions the flexibility to tailor laws to best suit their needs. This variety of
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legislative approaches provides valuable information from which the ideal approach towards
crafting ERPO laws may be drawn. This paper’s Best Practices section notes the most appealing
and readily applicable aspects of such existing legislation.

LEGAL ISSUES
Even though ERPO laws enjoy widespread support, they are being challenged in court by
gun rights advocates who see them as encroaching on gun owners’ constitutionally protected
rights. As such, legislators and advocates must ensure that ERPO laws are airtight so that they can
withstand court challenges. This section examines the potential challenges to ERPO statutes in
order to determine how to strengthen existing and future laws. As there have been few lawsuits
that specifically target ERPO laws, the analysis in this section is based in part on challenges against
other laws that result in firearm seizure.
The section begins by first examining court challenges to ERPO laws based on procedural
and evidentiary grounds and by analyzing cases where the rights provided to respondents and the
meeting of evidentiary standards are at issue. Next, this section looks at challenges to ERPO and
analogous laws on the basis of the Second Amendment right to bear arms, the Fourth Amendment
right against unlawful search and seizure, the Fourteenth Amendment right to due process, and the
First Amendment right to freedom of speech, as well as the Full Faith and Credit Clause. The
Amendments are addressed in order of relevance, although all are grounds for challenging gun
removal legislation.
As the landscape of legal challenges against gun control legislation continues to unfold,
this section aims to provide a preliminary survey of the most evident legal issues raised thus far
against ERPO laws specifically and to outline the most salient legal issues raised in response to
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preceding gun control legislation as a means of understanding how to safeguard ERPO laws from
future court challenges.

I. Procedural and Evidentiary Issues
The case law discussed in the following section shows that ERPO statutes often lack
sufficient detail, resulting in procedural mistakes and evidentiary concerns that have been used to
overturn ERPOs on a case-by-case basis. Procedural issues have arisen specifically from instances
of failure to inform respondents of their rights regarding calling witnesses and relinquishing
firearms. Furthermore, little direction regarding what is required to meet an evidentiary standard
has left judges with significant discretionary power. As statutes provide little direction on how
such issues should be handled, judges end up using their discretion to determine remedies. In all
the cases discussed below, judges ultimately invalidated the ERPOs. Examining these cases
demonstrates that greater specificity in ERPO statutes may allow the laws to be used more
effectively and reduce litigation.
a. Remedies for Procedural Failures
Failure to adequately inform respondents of their rights during trial has resulted in the
nullification of ERPOs against respondents.415 In State v. R. C. S. (In re R. C. S.), 415 P.3d 1164
(Or. Ct. App. 2018), the appellant appealed the granting of an order preventing her from purchasing
a firearm for a year and her commitment to the Oregon Health Authority, an in-state institution.416
The appellant argued that the court had failed to inform her of her right to subpoena witnesses.417
The court therefore nullified the ERPO against the appellant.418 Similarly, in People v. Superior
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Court, 213 Cal. Rptr. 3d 735 (Cal. Ct. App. 2017), a protection order was filed against the
respondent by law enforcement.419 The respondent challenged the validity of the order against him
on the grounds that service lacked information regarding the requirement to relieve control of his
firearms and the methods of relinquishment.420 Due to these omissions, the court held that the order
was invalid and improper, and denied future search warrants intending to further investigate locked
safes in the respondent’s home.421 Where there is procedural error, states use their own discretion
in assessing a remedy.422 As such, this case is indicative of how such discretion may lead to the
complete negation of a once properly filed ERPO. Such consequences indicate that special
attention ought to be given to incorporating specific notations of how respondents may respond to
their served order.423
i.

Unclear Evidentiary Standards

Ambiguity regarding evidentiary standards provides little direction and predictability for
petitioners seeking ERPOs and gives judges significant discretion in the matter. For example, in
Redington v. State, 121 N.E.3d 1053 (Ind. Ct. App. 2019), the appellant sought the return of his
firearms that had been previously confiscated by a 2012 ERPO.424 In the appellant’s initial ERPO
hearing, the court found that the plaintiff was a “dangerous person” due to his peculiar behavior
involving gun possession and a range finder on private property, persistent purchasing of firearms,
and diagnosis of personality disorder.425 The plaintiff had been denied the return of his firearms
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due to his failure to prove—by a “preponderance of evidence,” as was required under Ind. Code §
35-47-14-8(d)(2)—that he was no longer dangerous.426 The appellant’s new psychiatrist testified
that the appellant was not a dangerous person as determined in the first case.427 While the trial
court held that the testimony failed to establish by “preponderance of the evidence” that the
appellant was not dangerous, the appellate court disagreed, holding that “preponderance of
evidence” was met and as such, the appellant’s firearms should be returned.428 Contention over the
significance of a psychiatrist's evaluation warranted continued litigation, as the state of Indiana
had not yet clearly determined how a plaintiff may properly demonstrate their movement from a
condition of concern to a condition in which the return of firearms would be appropriate.
Additional procedures requiring further qualification of a plaintiff's improvement in mental
condition would prevent challenges to the validity of ERPOs in the future.

II. Right to Bear Arms
Under the Second Amendment, “the right of the people to keep and bear Arms, shall not
be infringed.”429 Contemporary judicial interpretation of the Second Amendment allows state
regulation of firearms that does not infringe on the rights of an individual to possess weapons
intended for use in self-defense.430 Specifically, the court protects the right to bear arms in “the
home, where the need for defense of self, family, and property is most acute.”431 As such, an ERPO
would be able to withstand a constitutional challenge under the Second Amendment so long as it
is not seen to infringe on the rights of individuals to possess weapons.
426
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a. What is Found to Infringe on an Individual’s Rights?
The U.S. Supreme Court in District of Columbia v. Heller, 554 U.S. 570, 595 (2008), held
that the Second Amendment protects owner’s rights to own any type of firearm for the purpose of
self-defense.432 McDonald v. Chicago, 561 U.S. 742, 792 (2010) subsequently held that this
interpretation of the Second Amendment was applicable to states via incorporation in the
Fourteenth Amendment’s Due Process Clause.433 Any state or federal legislation that restricts the
collective right of the populace to keep guns in households for self-defense, therefore, would be
struck down.434
Lower courts have aligned on a methodology for analyzing laws in relation to the Second
Amendment in post-Heller jurisprudence.435 Most courts employ a two-step analysis that first asks
“whether the challenged law imposes a burden on conduct falling within the scope of the Second
Amendment’s guarantee.”436 If the court determines the answer to this first question is negative,
the analysis ends.437 If, however, the court finds that the law does restrict conduct falling within
the Second Amendment, it applies a means-end scrutiny to determine if the law is too restrictive.438
While many Circuit Courts post-Heller have used this method, the Supreme Court has not
yet upheld this approach.439 The Court did not lay out an approach in either Heller or McDonald
for lower courts to analyze modern Second Amendment issues and has not yet heard any case that
applies the methodology described above.440
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i. Step 1: Does the Law Impose a Restriction on Conduct that Falls Within
Second Amendment Protections?
The Second Amendment protects the right for citizens to keep guns for the purpose of selfdefense.441 The Supreme Court has held that this right is not unlimited and has specified that selfdefense in one’s own home is central to the Second Amendment and, therefore, should be analyzed
under a higher level of scrutiny.442 Courts, however, have repeatedly held that protective orders do
not implicate the Second Amendment because they do not restrict the rights of law-abiding,
responsible citizens to use arms in defense of their homes.443 Instead, courts have interpreted
protective orders as temporarily restricting the rights of only those individuals who the court has
judged to pose a risk of imminent physical harm to themselves or others.444
Heller provided a non-exhaustive list of instances in which the Second Amendment is not
implicated, upon which courts have relied for holding that the Second Amendment is not
implicated in laws that allow for protective orders.445 Specifically, the court in Heller says:
The Court's opinion should not be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the mentally ill, or laws
forbidding the carrying of firearms in sensitive places such as schools and

The Supreme Court has heard Second Amendment arguments in a new case about a New York City law regulating
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939 (2019). It is unclear as to whether this ruling will provide clarity on the applicability of the framework but it is
worth noting the Second Circuit’s ruling held that the law in question did not burden any rights covered by the
Second Amendment (Step 1, below) and that in the case that it did, intermediate scrutiny would be applied (Step 2,
below) and the law would pass. N.Y. State Rifle & Pistol Ass'n v. City of New York, 86 F. Supp. 3d 249 (S.D.N.Y.
2015); aff'd sub nom. N.Y. State Rifle & Pistol Ass'n v. City of New York, 883 F.3d 45 (2d Cir. 2018).
441
Heller, 554 U.S. at 628.
442
Id.
443
See, e.g., Hope v. State, 133 A.3d 519, 524 (Conn. App. Ct. 2016).
444
See id. at 524. See also McDonald, 561 U.S. at 816 (providing that a variety of state and local laws concerning
the regulations of firearms have been upheld); City of San Diego v. Boggess, 157 Cal. Rptr. 3d 644, 654 (Ct. App.
2013) (holding a California statute allowing the state to seize firearms from persons detained for examination due to
mental illness who are likely to cause danger does not violate the Second Amendment); Redington v. State, 992
N.E.2d 823 (Ind. Ct. App. 2013) concurring opinion (providing the Second Amendment is not unlimited and
prohibitions against certain classes of persons are constitutional) ; People v. Delacy, 122 Cal. Rptr. 3d 216, 224 (Ct.
App. 2011) (holding a California statute restricting persons previously convicted of specified misdemeanors from
possessing firearms did not violate any rights granted by the Second Amendment and was thus immune from a
means-end scrutiny test).
445
Heller, 554 U.S. at 627.

76

government buildings, or laws imposing conditions and qualifications on the
commercial sale of arms.446
Since ERPO laws are directed specifically towards keeping firearms out of the hands of parties
who might do harm to themselves or others, courts can analyze them similarly to other protective
order laws, maintaining that they do not infringe upon rights covered by the Second Amendment.
ii. Step 2: Means-End Scrutiny Test
While many courts have held that statutes allowing protective orders to remove guns from
a home do not infringe upon Second Amendment rights, a discussion of means-end scrutiny is
nonetheless relevant, as the Supreme Court has not held that the two-step approach used by lower
courts is appropriate, thus leaving the scrutiny question.447 There are three levels of judicial
scrutiny which may be applied to determine the constitutionality of a statute: rational basis,
intermediate, or strict scrutiny.448
For a law to be upheld as constitutional under a rational basis analysis, the court only has
to find that the law in question is rationally related to a legitimate government purpose.449 To be
upheld as constitutional under intermediate scrutiny, a law must further a substantial government
interest, and there must be a reasonable fit between the government’s asserted interest and the
challenged law.450 The challenged law must not place a greater restriction than is necessary to
further its interest.451 Finally, to withstand a constitutional challenge when applying a strict
scrutiny standard, a government trying to enforce the law must show that the challenged law
furthers a compelling governmental standard and is narrowly tailored to address that interest.452
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The rational basis standard of review is the most deferential to legislative powers in creating laws,
while the strict scrutiny standard is the most exacting.
The level of scrutiny applied has an overwhelming effect on the success of challenging a
law. The Supreme Court in Heller did not come to a conclusion on the level of scrutiny to be
applied in Second Amendment analysis, but their opinion has been widely read to have rejected
rational basis scrutiny.453 This has left lower courts to decide between intermediate and strict
scrutiny.454 Courts have drawn analogies to First Amendment analysis, which applies strict
scrutiny to restrictions on the “core” purpose of the amendment, while applying intermediate
scrutiny to laws that restrict First Amendment rights in some secondary manner.455 Lower courts
have frequently understood and followed the Supreme Court’s ruling in Heller to indicate the “core
lawful purpose” of the Second Amendment is to give the right to possess firearms to be used for
self-defense.456 Due to this generally applied standard, it follows to reason that any law that
restricts the right of parties to possess firearms in their home would likely be analyzed under strict
scrutiny and all other statutes that restrict conduct falling under the Second Amendment are subject
to intermediate scrutiny.
Protective orders have been found by the numerous circuit courts to be restricting activity
that is not core to the purpose of the Second Amendment.457 These courts have gone on to uphold
protective orders as constitutional, finding that: (1) the government entity has a legitimate interest
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in limiting gun violence in their jurisdiction, (2) a reasonable fit existed between the protective
order law in question and the government’s objective of reducing gun violence, and (3) the
protective order law does not over-restrict the rights granted to citizens by the Second
Amendment.458

III.

Unreasonable Search and Seizure
The Fourth Amendment protects individuals from unreasonable search and seizure.459

ERPOs are potentially susceptible to Fourth Amendment challenges, given they run up against
Fourth Amendment rights, as carrying out an ERPO (where weapons are not voluntarily
surrendered) generally requires that law enforcement enter the respondent's home, search for their
firearms, and seize them.460 In spite of this, defendants have yet to challenge ERPO laws on Fourth
Amendment grounds. Understanding Fourth Amendment-related concerns may help forecast
possible challenges and provide guidance about how ERPO statutes can proactively close gaps
where challenges could arise. This section first outlines the Fourth Amendment and how it relates
to ERPOs and then mounts a defense of ERPOs on Fourth Amendment grounds.

a. Search and Seizure in Relation to ERPOs
The Fourth Amendment states that people have the right against unreasonable search and
seizures and that warrants, which describe the place to be searched and the person or things to be
seized, are not granted in the absence of probable cause.461 The Amendment is designed to protect
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against the intrusive searches conducted by government agents, such as searches for firearms when
an ERPO is issued.462
A search without a warrant is presumed to be unreasonable and thus deemed
unconstitutional under the protections granted by the Fourth Amendment.463 Under the Fourth
Amendment, a warrant is issued upon a showing of probable cause, which is defined as "[a]
reasonable ground of suspicion, supported by circumstances sufficiently strong in themselves to
warrant a cautious man in the belief that the party is guilty of the offence with which he is
charged."464 There is an exception to the need for a warrant when exigent circumstances are
found.465 If an exigency is shown to exist, no warrant is needed, as such circumstances demand
immediate action, and a warrant requires processing time.466 Exigent circumstances include “[t]he
need to protect or preserve life or avoid serious injury.”467 Thus, where the risk of harm is urgent,
law enforcement may rely on exigent circumstances to carry out an ERPO.
Often, defendants voluntarily surrender their firearms when an ERPO is filed against
them.468 Voluntary surrender of firearms is preferable, as it ensures the safety of all parties and
circumvents questions of constitutional compliance.469 If law enforcement officers believe that not
all firearms have been surrendered, they may petition the court to issue a warrant for the search
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and seizure of the weapons.470 As ERPO laws differ from state-to-state, the process for how
warrants are issued and how a defendant’s firearms are searched and seized varies. In some
jurisdictions, such as Florida and Hawaii, ERPO statutes allow for a search warrant only upon a
showing of probable cause that not all identified firearms or ammunition have been surrendered;
statutes in other jurisdictions, such as California, do not detail the warrant obtaining process.471
Many states’ laws are purposefully crafted to prevent conflicts with the rights of the gun owners.
As such, many states allow a search warrant to be granted at the court’s discretion and reinforce
their cautious approach by using the term “may” throughout the statute.472
Although the Fourth Amendment applies only to the Federal government, as it was
incorporated into the Due Process Clause of the Fourteenth Amendment, the protections it affords
extend to actions involving states.473 In an ERPO, this seems pertinent, as the type of danger that
state law enforcement is trying to prevent by collecting firearms must be in accordance with Fourth
Amendment protections against unreasonable searches and seizures.474

b. Potential Search and Seizure Challenges
The NRA, the leading gun rights advocacy group in the United States, opposes ERPO laws,
arguing “the mere insinuation that gun ownership makes you a danger to yourself or others is
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offensive and insulting.”475 This section explores two arguments gun rights advocates have made
against ERPOs: first, that they infringe upon an individual’s rights against unreasonable searches,
especially in instances of ex parte orders or warrantless searches and seizures, and second, that the
gathering of evidence to support ERPOs may lead to excessive state surveillance.476
Gun rights activists argue that the use of ERPO legislation—especially ex parte orders or
warrantless search and seizures—deprive individuals of their Fourth Amendment right to be
protected against “unreasonable searches and seizures.477 This argument is undermined, though,
because although warrantless searches are presumed to be inherently unreasonable, and thus
unconstitutional under the Fourth Amendment, ex parte orders can find a legal basis in the doctrine
of exigent circumstances (protecting the immediate safety of persons), which do not require that a
hearing be held prior to the use of a warrantless search.478
Gun rights advocates have additionally expressed concerns that ERPO statutes will lead to
state-sponsored surveillance in order to gather evidence to support ERPOs petitions.479 In most
cases, ERPO petitions arise out of private parties’ concern for the respondent or another, not out
of state-actor intrusion. Conversely, cases such as Greco v. Grewal (a case where the FBI used a
respondent’s social media posts, among other things, to obtain an ERPO) could bolster such
concerns.480 The case, which is discussed in further detail in the First Amendment section, is
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ongoing.481 For the purposes of the Fourth Amendment, courts have protected individuals against
unreasonable searches where those individuals hold an actual and reasonable expectation of
privacy in the thing being searched.482 As such, gun rights advocates’ concerns about snooping
appears legally unsupported as one does not hold an expectation of privacy for information that is
provided to a third party or posted publicly, such as on social media.483 Individuals, however, are
protected from warrantless cell phone searches, and therefore, gun rights advocates are protected
from such cell phone snooping.484
IV.

Due Process
The Due Process Clause of the Fourteenth Amendment forbids states from “depriv[ing]

any person of life, liberty, or property without due process of law.”485 This clause is understood to
afford certain procedural safeguards to people in the United States facing the court system or law
enforcement.486 Courts also recognize substantive due process, which is the notion that “the
government’s deprivation of a person’s life, liberty or property is justified by a sufficient
purpose.”487 In McDonald v. City of Chicago, 561 U.S. 742 (2010), the Court incorporated the
Second Amendment’s right to bear arms into the Fourteenth Amendment, signifying that state laws
restricting gun rights can be found to violate the Fourteenth Amendment.488 The Court explains
that its decision limits, but does not eliminate, states’ ability to pass laws related to gun control.489
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a. Procedural Due Process
It is vital that ERPO laws comport with procedural due process if advocates and legislators
want them to remain effective. Procedures have been instituted in the legal system to ensure that
the Due Process Clause’s mandates are met, the most basic and necessary being notice and an
opportunity to be heard by an impartial decision maker who will decide the case.490 Though not
binding, an influential list of procedural rights includes: the right to present evidence, the right to
call witnesses, the right to know the opposing evidence, the right to cross-examine adverse
witnesses, and the right to a decision based only on the evidence presented.491 When a right is
considered to be particularly important or fundamental, like those outlined in the Bill of Rights,
the law requires more procedural safeguards before a deprivation can occur.492
While “an opportunity to be heard” does not necessarily need to amount to a formal
hearing, it is preferable and even necessary in some situations.493 A pre-deprivation hearing is
preferable, but post-deprivation hearings are allowed in exigent circumstances.494 The normal
process for ERPOs follows these requirements with a pre-deprivation hearing, but ex parte orders
allow for a post-deprivation hearing, typically within fourteen days, at which point the ex parte
order expires.495 Ex parte orders are meant to take guns out of the hands of people who are deemed
to be an immediate risk to themselves or others, thus a pre-deprivation hearing would not be
practicable.496
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The limited case law addressing procedural due process issues with ERPOs suggests that
ERPOs do properly comport with procedural due process.497 For example, in Davis v. Gilchrist
County Sheriff’s Office, 280 So.3d 524 (Fla. Dist. Ct. App. 2019), the Gilchrist County Sheriff’s
Office filed a risk protection order against Deputy Davis, who told his coworkers that he wanted
to kill his girlfriend’s “paramour.”498 The respondent appealed the order issued by the trial court
judge on several due process grounds.499 The appellant argued that his expert witness should have
been allowed into the courtroom before the expert was called to testify.500 The court stated that the
trial judge did not abuse her discretion and that the appellant was not harmed by the decision.501
Appellant also argued that his procedural due process was infringed by limiting his time.502 During
the trial, the appellant’s attorney skipped a witness due to time constraints, apparently believing
that the court would grant additional time at a later date.503 The appellate court found “no abuse of
discretion or denial of due process,” because the appellant’s attorney did not request a continuance,
as he should have explicitly done if needed.504 The outcome in this case indicates that ERPOs are
designed to properly grant procedural due process.
Courts may account for the public interest in deciding the constitutionality of ERPO
laws.505 In a domestic violence case, the court explained that the deprivation at stake for the
defendant, who was challenging the constitutionality of the domestic violence law, was not merely
a private interest of the petitioner’s rights alone.506 The court noted that the public has an important
497
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interest in preventing domestic violence, which must be weighed.507 A similar argument can be
made in favor of ERPO laws, which are meant to prevent suicide among other forms of gun
violence.508
b. Substantive Due Process
Challenges to ERPO laws based on substantive due process may be a concern for advocates
of the laws. Due to the fact that ERPO laws have not existed for very long, it is unclear how the
Supreme Court will view them if a constitutional challenge occurs. Substantive due process intends
to ensure that the government does not infringe on people’s right to life, liberty, or property without
a good reason.509 Substantive due process claims for fundamental rights, like the right to private
gun ownership, typically require the government to meet a standard of strict scrutiny to prove that
the law is justified by a compelling governmental interest.510 The appellant in Davis, mentioned
above, asserted that the statute is written to potentially punish innocent activities such as exhibiting
signs of severe mental illness, abusing alcohol, and purchasing firearms or ammunition soon before
the ERPO is filed.511 The court determined that because these factors are not alone determinative,
due process is not violated by their inclusion in the statute.512 The court also put forth many of the
procedural safeguards, such as requiring a hearing within fourteen days of filing and the heightened
“clear and convincing” standard of proof, as evidence that the statute does not violate substantive
due process.513
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c. Void for Vagueness
Advocates and legislators who want to fortify ERPO laws against invalidation should be
mindful of the “vagueness doctrine.” The vagueness doctrine invalidates laws that do not “give a
person of ordinary intelligence fair notice of what is prohibited,” or that allow arbitrary
enforcement because of its lack of standards.514 Invalidation only occurs when a successful
challenge is facial, meaning that the statute itself is unconstitutionally vague.515
Because the Supreme Court determined that gun ownership is a fundamental right,516 a
more stringent vagueness test may be employed in reviewing ERPO statutes.517 On the other hand,
statutes that serve an important public policy may be reviewed more leniently, passing the
vagueness analysis if there is “any reasonable application” of the statute.518 Statutes that impose
civil penalties also tend to be subject to a more relaxed vagueness test compared to statutes
imposing criminal penalties.519
Case law challenging ERPO statutes for vagueness is limited but may be illustrative of how
courts may continue to apply the vagueness test to ERPO statutes. The respondent in an Indiana
case challenged the state’s law as applied to him, arguing that the “dangerous” person standard
may deprive someone of their constitutional right to bear arms based on mere speculation.520 The
respondent also compared the ERPO statute to a “neglect of a dependent” statute that had
previously been voided for vagueness.521 The Court rejected this argument, stating that the
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legislature in this case had been sufficiently specific, providing more guidance to law enforcement
and the courts than the aforementioned “neglect of a dependent” statute.522 The Court thus
determined that the statute was not void for vagueness as applied.523
Davis, mentioned above, also challenged the statute’s facial constitutionality based on the
void for vagueness doctrine because it allowed the court and law enforcement too much discretion
in interpreting terms like “mental illness” and “significant danger” found in the statute.524 The
court found this argument unpersuasive and stated that the ERPO statute’s language is not
“inherently vague,” comparing it to terms used in Florida’s domestic violence statute.525

V.

Freedom of Speech
Although typically argued from a procedural standpoint in which constitutional violations

arise, challenges to ERPOs have emerged in which a freedom of expression argument was made
in order to question the evidence submitted supporting the ERPO petition.526 In Greco v. Grewal,
No. 3:19-cv-19145 (D. N.J. filed Oct. 19, 2019), the plaintiffs challenged the state’s Extreme Risk
Protective Order Act of 2018 on First Amendment and other grounds.527 The case, which was
brought as a class action, is still making its way through the courts.528 The plaintiff had an ERPO
filed against him based upon FBI monitoring, which demonstrated that he posted extensively
online promoting violence against Jewish people, had been in contact with a recent mass shooter,
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and had a prior conviction for unlawful possession of a weapon.529 The Act states that, when
deciding whether to issue a Temporary Extreme Risk Protective Order (TERPO), the court may
consider “any history of threats or acts of violence by the respondent directed toward self or
others.''530
The plaintiff argues that the ERPO violates his First Amendment right to political
expression.531 Brandenburg v. Ohio, 395 U.S. 444 (1969), determined the constitutional
protections the First Amendment provides in cases of advocacy for the use of violence.532 In
Brandenburg, the appellant, a member of the Ku Klux Klan, challenged the constitutionality of an
Ohio statute that criminalized advocating the use of violence.533 The Court found the statute
unconstitutional, holding that free speech and free press protections prohibit a state from
forbidding advocacy of the use of force “except where such advocacy is directed to inciting or
producing imminent lawless action and is likely to incite or produce such action.”534 As such, the
New Jersey District Court, in assessing the First Amendment challenge in Greco, will likely ask if
Greco’s advocacy intended to or likely would “[incite] or [produce] imminent lawless action.”535
In the New Jersey Law Review, the Law Journal Editorial Board writes, about Greco, “we do not
believe that Brandenburg allows the prediction to be made simply based on the expression of
opinion that illegal political violence against Jews, unbelievers, homosexuals or any other hated
group ought to be committed.”536 The state will likely argue that the judge had “good cause” to
believe that the plaintiff intended to, or was likely to, “[incite] or [produce] imminent lawless
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action” based on the materials provided that demonstrate a “history of threats or acts of
violence.”537
In determining the consequences New Jersey’s ERPO statute has on the plaintiffs’ First
Amendment rights, the District Court will likely consider the standard the petitioner must meet in
order for a judge to issue a TERPO or an ERPO. The standard for a judge to issue an ERPO in
New Jersey is probable cause.538 A judge, however, may issue a TERPO based on a finding of
“good cause.”539 Notably, a search warrant cannot be issued where the judge finds only good, but
not probable, cause.540 It is possible that raising the standard needed to provide a TERPO would
allay concerns about potentially breaching First Amendment rights.
The forthcoming Greco decision will provide insight into how courts understand the
interaction between ERPO laws and respondents’ First Amendment protections. In Greco, the
judge relied heavily on the plaintiff’s online promotion of violence against Jewish people—
“history of threats or acts of violence by the respondent directed toward self or others”541—as well
as his prior conviction for unlawful possession of a weapon.542 Most state ERPO laws specifically
include threatened violence as evidence the judge should consider.543 State laws qualify the
evidence of threats differently, with some requiring that the threats of violence be credible,544 fall
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within a certain time period,545 or establish a history or pattern.546 The standard of proof required
fluctuates among states as well.547
The Greco decision may affect the viability of relying on simply threats as a basis for
granting an ERPO where those threats do not pass the Brandenburg test. If the court in Greco finds
that the defendant’s online promotion of violence is protected by the First Amendment, the judge
may then further decide that either the plaintiff’s promotion of violence does not constitute a threat
within the meaning of the New Jersey statute or is a threat, but that relying on threats to grant an
ERPO is unconstitutional. States writing or revisiting their ERPO laws should give significance to
the level of credence threats are given in a judge’s decision to grant an ERPO. Limiting what
threats shall be considered, requiring that they be recent, credible or establish a pattern, or
establishing a higher standard of proof may provide the constitutional safeguards necessary. Such
changes, however, will limit judge’s ability to grant ERPOs as, in certain instances, they may only
have evidence of online threats on which to rely. The court’s decision in Greco must be closely
watched, as it will likely provide the parameters states can rely on to ensure that their ERPO laws
are constitutional and effective.

VI.

Full Faith and Credit
The Full Faith and Credit Clause of the U.S. Constitution requires that “Full Faith and

Credit shall be given in each State to the public Acts, Records, and judicial Proceedings of every
other State.”548 Full faith and credit would require that a state or tribal ERPO be valid in any other
state or tribe and be enforced by the court and law enforcement personnel of the other jurisdiction
545
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as if it were the law of that jurisdiction.549 Even if another state does not itself have an ERPO
statute, it is nonetheless required to respect an ERPO from the originating state. This would prevent
a scenario in which a respondent, who in one state is prohibited from owning, purchasing,
possessing or receiving a firearm, simply travels to another state and obtains a firearm where the
ERPO against them may not be valid.
There are exceptions to the application of the Full Faith and Credit Clause. Where
according full faith and credit to “acts” and “records” of another state would violate a state’s
“legitimate public policy,” the state is not required to apply full faith and credit to those acts or
records.550 This exception does not affect the full faith and credit given to ERPOs, however, as
ERPOs involve court judgement and thus are considered “judicial proceedings,” for which no
public policy exception exists.551
Considering that there have been no court challenges to how states enforce ERPOs, it is
difficult to discern whether states are, in practice, according full faith and credit to the orders.
Where states do not accord full faith and credit, those subject to an ERPO could simply travel to a
neighboring state to purchase a gun. Notably, practical impediments may make this scenario
possible regardless of whether full faith and credit is followed. In order for gun dealers in a state
to comply with another state’s ERPO, the gun dealers must be aware the ERPO exists to begin
with. This information is generally available through the National Instant Criminal Background
Check System (NICS), which tracks state-level convictions and mental health adjudications,
among other data.552 Licensed dealers consult NICS as part of the background checks they are
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required to perform.553 Unlicensed dealers are not required to check NICS.554 Only six of the
eighteen jurisdictions enter information into NICS, while three states require transmitting or
entering the ERPO information into the FBI or the National Crime Information Center (NCIC).555
Generally, states are not required to submit their records to the NICS database.556 This creates a
potentially large loophole in enforcement of ERPOs, considering respondents may be able to easily
travel to a neighboring state to purchase a firearm where their ERPO is not entered into NICS.
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BEST PRACTICES
The following best practices have been compiled and synthesized from the research above.
These practices are recommendations for implementation strategies as well as ideas about how
statutory requirements could promote ERPO effectiveness.

I.

Reporting
a. Reporting to Background Check Databases
In order to make ERPOs effective within and across states, ERPO statutes should mandate

the reporting of an ERPO into the National Instant Criminal Background Check System (NICS).
This would ensure the order is followed, prohibiting the respondent from purchasing other
weapons for the duration of the order, and allowing for a historical record of the order in NICS.557
Additionally, ERPOs should be recorded in the National Crime Information Center (NCIC)
database, as well as any other relevant state-level databases. Furthermore, ERPO statutes should
be entered into the appropriate databases within twenty-four hours of issuance. This would ensure
the centralized formation of a database from which various jurisdictions would be able to remain
informed of the status of their ERPO laws being used by their own people.
There is discussion as to whether the firearms seized should be analyzed and have their
ballistics information entered into the National Integrated Ballistic Information Network (NIBIN).
NIBIN is the national network that collects and compares ballistic evidence to aid in solving and
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preventing violent crimes involving firearms.558 We do not recommend requiring that firearms
surrendered as a result of an ERPO be entered into NIBIN. One of the defining attributes of ERPO
laws is that the order initiates a noncriminal, civil process. Investigating the temporarily
surrendered firearms of people not suspected of a crime criminalizes respondents in a way that
could deter use of the law and increase stigmatization of people struggling with their mental health.
b. Mandated Reporting of “Lie and Try” Attempts
Mandated reporting of “lie and try” attempts to purchase a firearm has been raised in the
context of gun control legislation generally.559 Extending the proposal to ERPOs could provide an
important safeguard to ensure that respondents do not illegally gain access to firearms. A “lie and
try” occurs when a person with an ERPO against them lies about their eligibility when purchasing
a firearm from a licensed seller. Where a background check reveals them to be prohibited from
purchasing a firearm, mandated reporting would require the seller to report the attempted purchase
to law enforcement. A “lie and try” attempt should trigger an investigation or, at minimum, a
welfare check of the respondent to ensure that they are complying with the ERPO.
c. Data Collection and Review
Detailed and specific data is needed in order to evaluate how ERPO laws are actually being
used and to measure their effectiveness. Specifically, as firearms prosecutor Kimberly Wyatt has
suggested, two types of data are needed: evaluation-related data and operational/implementation-
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related data.560 Evaluation-related data involves academic access to the actual ERPO cases,
including the contextual information of the cases, such as the reason for the ERPO (for example,
the threat of suicide).561 Operational/Implementation-related data concerns more of the analytical
aspects of the day-to-day implementation of ERPOs.562 Operational/Implementation-related data
would include overall numbers of orders filed, the nature of the risk, the names of those who have
petitioned, demographic information of respondents, and the total count of ERPOs issued ex
parte.563 Additionally, demographic data should be collected at all levels and include data such as
the respondent’s race, gender, age, and ethnicity. This will aid in monitoring the social impact and
use of ERPOs to determine if they are being used disproportionately against any communities, as
well as to determine if ERPOs are potentially being underutilized by any community. The
government is in the best position to collect and make that data available to researchers and the
public, and such data collection and reporting should be mandated by statute.
d. Immediate Recording of ERPOs by Courts and Law Enforcement
ERPOs are emergency orders where immediacy of the threat is a primary concern. Judicial
processes should be efficient and, whenever possible, immediate to best address the threat posed
by a respondent’s access to firearms. Electronic filing, 24/7 availability of court orders, and
allowing police officers to appear telephonically for ex parte hearings are all ways to promote such
immediacy.564 Upon issuing an ERPO, the court should electronically enter the order into the
appropriate databases so that law enforcement has it on file immediately. Unfortunately, many
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courts across the country lack the resources to digitize their records keeping processes and urgent
court orders like ERPOs must be transferred, stored, and entered into databases manually, which
slows down the process.565 Ideally, an ERPO law would include grant funding for technical
updates to improve the system. Similarly to how most domestic violence protection orders are
issued, a judge should be available 24/7 to review and issue ex parte orders.566 Additionally, rather
than require that officers appear before the judge in person, officers should be allowed to appear
via telephone for the ex parte hearing.567 Officers would still be required to submit affidavits and
appear in person at final order hearings, but the priority must be for ex parte orders to be
expeditiously exercised and for allowing officers to call in orders to reduce the delay between
police contact and the surrender of firearms by the respondent.

II.

Legal Considerations

a. Statutory Renewal Process
Every state should have an explicitly outlined renewal process for ERPOs in their statute.
As discussed in the Logistical Implementation section, there are currently three ERPO jurisdictions
that do not have a statutorily defined process for renewing an ERPO.568 The ability to renew an
ERPO is essential in ensuring that the law is flexible and effective. Petitioners and law enforcement
should be able to act when a respondent continues to exhibit concerning behavior despite the fact
that an ERPO may be nearing expiration. The renewal process is nearly identical to the final order
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hearing process, so respondent’s due process rights are equally protected as respondents are once
again given notice of the ERPO and an opportunity to be heard on the matter. Taking this additional
step of informing respondents of the renewal process would both reduce litigation frequency in the
future and also promote institutional transparency and thorough consideration of the respondent’s
rights throughout an inherently strenuous process.
b. Evidentiary Standard
The evidentiary standard for ERPOs should require petitioners to show, through a
preponderance of the evidence, that a gun owner is a potential threat to themselves or others.
Preponderance of the evidence is a low enough standard to permit petitioners to file expediently
while balancing the due process concerns of the gun owner.
Furthermore, ERPO laws should require the same standard—preponderance of the
evidence—to have a protective order overturned by a respondent. Once the court finds a
respondent should have firearms removed from their homes, the respondent can petition that
circumstances have changed enough for their firearms to be returned. The movant, the gun owner,
should face a high enough burden to convince the court that firearms should, in fact, be returned
to them. Where no explicit burden is laid out in the statute, a court may apply a lower threshold,
which runs the risk of returning firearms to a household prematurely.569
The evidence required to show that a respondent is a danger to themselves or others should
also be explicitly detailed within the language of the statute. Hawaii’s ERPO bill, for example,
explains that a respondent's proclivity for violent threats or actions, or history of substance abuse
issues, may be introduced as evidence showing the respondent’s potential danger.570
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c. Remedies for Procedural Failings
ERPO laws should contain explicit and robust procedural considerations that hold law
enforcement accountable for any procedural failings and quell any potential challenges from a
respondent. If law enforcement fails to notify respondents of their rights and the ERPO statute
does not provide explicitly for procedural failings, an ERPO order may not be upheld in court.
Because existing ERPO statutes fail to address the ramifications for law enforcement erroneously
carrying out the orders, courts are able to use their own discretion in remedying mistakes. Such
shortcomings leave respondents with very little (if any) guidance regarding what remedies are
available where their ERPO’s procedure is carried out inappropriately.
Although existing ERPO statutes do note the steps an ERPO must follow in order to be
successfully carried out, taking the additional legislative step of outlining the remedies a
respondent may seek for procedural failures would provide additional clarity and guidance when
procedures are not followed. Consistency concerning remedies for procedural failures would hold
law enforcement accountable. Furthermore, it would enable respondents to understand the service
process as a whole and prevent a needless variability in judicial rulings where law enforcement
makes errors in the ERPO process.
d. Second Amendment Awareness
The Supreme Court’s interpretation of the Second Amendment in Heller and McDonald
allows statutes to remove guns from individuals who are felons or suffer from mental illness
without implicating a Second Amendment analysis.571 ERPO laws enacted across the country
withstand Second Amendment challenges because they do not reach beyond those bounds. Where
laws do implicate the Second Amendment, they will often be analyzed under intermediate scrutiny
571
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which requires: (1) an important government interest be shown and (2) the statute at issue (the
ERPO statute) is substantially related to the government interest. ERPO laws drafted in the future
should respect these boundaries as a more expansive statute that allows for the confiscation of
firearms for reasons which directly implicate the Second Amendment may be challenged on
Second Amendment grounds. Where ERPOs are used to confiscate guns for reasons other than
mental illness or prior felonies—which have been held to not implicate the Second Amendment—
the state will need to show the ERPO law serves an important government interest and confiscating
guns from an individual is substantially related to that interest.

III.

Awareness and Training

a. Community Awareness Campaigns
Public awareness is a critical component in the success of any campaign or new law. In
order for ERPOs to be effective in combatting gun violence, the public needs to know that they
exist, as well as to know what they are, when to use them, and how to use them. According to the
Brady Campaign, dedicating funding for public education and outreach efforts to increase the
awareness of ERPOs will improve the effectiveness of the extreme risk laws.572 Effective plans
would strategically target health professionals, law enforcement and government employees,
civilians, and other community stakeholders.573 Promoting public awareness and outreach efforts
throughout the state and federal government, community groups, and public health forums could
result in higher utilization and more effective ERPO outcomes.
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States such as New York and California have funded outreach efforts for their ERPO
laws.574 In California, many people were unaware of the law when it was added to the list of already
thorough gun control laws of the state. 575 Only approximately ten ERPO petitions were filed each
month throughout 2016 and most of 2017.576 By the end of 2017, however, after the state increased
outreach efforts and publicity surrounding the new law, the number of petitions grew to about forty
per month.577
Furthermore, the public overwhelmingly supports ERPO laws. An American Public Media
Research Lab report found that 77% of Americans support family-initiated ERPOs and more than
40% “strongly support” ERPO laws.578 There is broad political support for enacting laws that give
family or law enforcement the means to remove guns from someone who poses a threat; 94% of
Democrats support the measure, as well as 77% of Republicans, 78% of gun owners, and 91% of
suburban women.579
Given the ample support for the law, the lack of public awareness may cause the
underutilization of ERPOs. When asked if the ERPO law has been effective, judges have suggested
that the law’s benefit has been hindered “mainly because key legal actors in the process (e.g.,
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police, prosecutors, public defenders, and judges) have little awareness of the law.”580 In order for
ERPOs to effectively combat gun violence, the public needs to be aware of their existence.

b. Law Enforcement Training
Given that law enforcement plays such a prominent role in issuing and enforcing ERPO
laws, it is imperative that officers know about the mechanics of putting the laws into practice. In
most states, police academies train incoming officers while a state agency is responsible for
implementing in-service training of current officers. Consider the Municipal Police Training
Committee (MPTC) in Massachusetts, which is responsible for the development, delivery, and
enforcement of police training throughout the Commonwealth.581 The Massachusetts law requires
forty hours annually of in-service police training.582 An ERPO statute could require that a certain
number of hours be dedicated to ERPO training, with curriculum to be designed by a state agency
such as the MPTC. Alternatively, curricula could also be developed by an outside research or
advocacy group, then implemented by a state agency.583
Trainings could also be coordinated and facilitated by organizations outside of law
enforcement and prosecutors’ offices. The Alliance for Gun Responsibility, a Washington-based
non-profit, has sponsored and organized summits with an emphasis on ERPOs, inviting law
enforcement, court personnel, and advocates for peer-to-peer education on firearms laws.584 The
summit seminars are led primarily by law enforcement and prosecutors who are advocates of and
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experts on ERPOs for an audience of their peers.585 The peer-to-peer element promotes the
credibility of ERPOs in the eyes of those charged with implementing them and provides an
opportunity to enhance ERPO effectiveness through education and awareness.586 Such summits
allow advocacy organizations to use their expertise in the subject and provide an alternative
funding stream for education efforts.
Law enforcement should highlight training on crisis de-escalation and intervention,
particularly with ERPO petition delivery and gun removal. Training in this area should also seek
to address community distrust of law enforcement, which might discourage marginalized
communities from using ERPOs. The Crisis Intervention Team model has been nationally
recognized and is known for its training on connecting people struggling with their mental health
to services and support.587
With any statutory stipulation of protocol for law enforcement, availability of resources
must be a foremost concern. Inability to comply with protocol requirements due to a lack of
resources may lead law enforcement officers to forgo using ERPOs at all, rather than face
reprimand or censure from courts for improperly utilizing the law. Connecticut provides a model
example of such a scenario. In a 2017 study on the effectiveness of Connecticut’s ERPO law,
researcher Jeffrey W. Swanson found that low utilization of the law in the years after it first passed
was partially due to a “mismatch between available police staffing resources in most departments
and the statutory requirement that two officers appear as co-affiants before a judge to obtain the
risk warrant.”588 Due to other public safety obligations, police departments with limited numbers
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of officers could not, in some situations, produce the two officers needed as co-affiants, and might
not pursue an ERPO when one could be appropriate.589 Without proper funding provided by either
the state or the federal governments, any stipulations relating to law enforcement personnel
response may be ineffective or could even hinder the effectiveness of an ERPO law.
c. Healthcare Professional Training
Regardless of whether or not healthcare professionals can directly file petitions, they can
still act as an important resource for patients, family members, and communities at large by
providing counseling on gun safety, raising awareness of the ERPO option, and educating others
on how to identify risk factors.590 This, however, depends on the health professionals’ proficiency
in identifying and understanding the risk factors themselves, and in educating the public on these
matters as well. A lack of proficiency is most often connected to a lack of training.591 Given the
integral role that medical practitioners can play in evaluating the mental health conditions of
potential ERPO respondents, these professionals should know enough about ERPOs to advise
patients or their family members about the law where it could be useful. The Massachusetts
Medical Society provides just one example of a comprehensive online course on clinically relevant
firearm violence prevention.592
d. Judicial Personnel Education
Education is the key to effective implementation of ERPOs in the courts. Court clerks may
be the first person a petitioner interacts with in the ERPO process and it is imperative that they
understand the law and can provide petitioners with detailed and correct information about it.
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Training for court personnel and judges varies greatly across counties and, due to the differences
in the laws, it is difficult to design a single comprehensive protocol for all courts in jurisdictions
with ERPOs to follow. One promising model exists in California, where San Diego City Attorney
Mara Elliott has essentially become a specialist and champion of the ERPO law. She receives
funding from the state to work full time to train law enforcement, judicial officials, and certain
health officials across the state on implementing the state’s ERPO law.593 As discussed below, the
most effective education on the law is multidisciplinary in nature because it requires that all
stakeholders in the ERPO process collaborate on implementation.

IV.

Statutory and Discursive Language

a. Specificity in Statutory Language
The language of an ERPO law should specifically outline the risks that support filing an
ERPO, the procedure around the ERPO, and any remedial procedures necessary. Any vague
language may lead to challenges by a respondent and may invalidate what would otherwise be a
legitimate seizure of firearms. Such specificity may include: a more thorough outline of potential
risk factors to which petitioners may look when considering filing an ERPO; procedural guidelines
for petitioners and respondents to follow; rules to be followed at hearings; timelines concerning
ERPO service, hearings, and termination; and additional resources to aid parties in receiving
support by counsel or third parties throughout the process.
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b. No “Red Flag” Language
State legislators and community organizers should avoid using the term “red flag” when
describing ERPOs in order to prevent stigmatization of people who struggle with their mental
health.594 The term Extreme Risk Protection Order is less stigmatizing and more accurately
describes the purpose of the order.
c. Mental Health as a Risk Factor
In order to counter mental health stigmatization, statutes and proponents of ERPOs should
avoid using stigmatizing language.595 For example, many mental health advocates believe it is
unnecessary to specifically identify a mental health diagnosis as a risk factor.596 This reinforces an
institutionally recognized form of disparagement directed towards individuals suffering from
mental health issues without providing concrete ways of assessing physically manifested risks.597
To avoid stigmatizing language, statutes—and those who carry them out—should employ peoplefirst language. People-first language requires avoiding identifying people by their disability or
diagnosis, and instead describes a person by what they “have” rather than by what they “are.” For
example, instead of saying, “a mentally ill person,” a people-first approach would use “a person
struggling with their mental health.”
Contemporary Second Amendment jurisprudence has specifically labeled “mental illness”
as a risk factor that can prevent Second Amendment challenges because the Second Amendment
is not found to grant the right to firearms to individuals with mental health conditions.598 A
respondent’s mental state, however, does not need to be called into question using such
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stigmatizing language in order to show Second Amendment rights have not attached. More
research should be done to find the best way to balance the use of the term “mental health” in
ERPO statutes. Using “people-first” language is preferable when discussing the mental health
status of ERPO respondents. Describing an individual as a “person with a mental health condition”
carries less caustic weight than being “mentally ill.” Simple syntax choices would greatly destigmatize individuals within this demographic.

V.

Accessibility
As previously noted, a potential reason for individuals failing to use ERPOs is a lack of

awareness that the protective measure exists. In cases of public awareness, however, it is very
likely that additional factors restrict individuals’ actual willingness and ability to access ERPOs in
times of need.
a. Fees
Fees for filing an ERPO may prevent individuals, especially those of low-income status,
from filing a petition for an ERPO. To avoid deterrence, ERPOs should not have filing fees.
b. Forms
ERPO filing forms should be easily discoverable and available online. This reduces the
burden on petitioners of having to go to a courthouse to obtain the petition forms. Forms should
also be available in languages other than English. Similarly, informational guides like a one-pager
or a brochure educating possible petitioners about ERPOs should be available online in multiple
languages to promote ease of access and utilization across different populations.
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c. Petitioning Locations
ERPO filing locations should be accessible by public transportation. Additionally, as an
alternative to requiring petitioners to submit petitions to the county where the respondent resides,
petitioners should be able to submit their petitions in the county where they themselves reside.
This would limit the burden of traveling inconveniences that may inhibit petitioners from using
ERPOs.
d. Limiting Mandatory Court Visits
Policy makers should limit mandatory courthouse visits for petitioners, as they could pose
an obstacle that would prevent people from petitioning. Petitioning individuals, especially those
of lower socio-economic status, may have to miss work, find a caretaker for their children, or face
other obstacles in order to visit court for an ERPO in progress. This places an undue burden on
petitioners and could even dissuade them from pursuing the ERPO.

VI.

Collaboration

a. Research and Policy Taskforces
A gap exists between gun violence research and ERPO legislation for two primary reasons:
federally funded research by the CDC on the public health ramifications of gun violence has been
consistently withheld by the government for twenty years,599and policy makers do not always have
access to researchers.600 ERPO laws would be able to address more precise socioeconomic
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concerns and target jurisdiction-specific gun violence issues if policymakers had access to research
concerning both national and local trends in firearm violence prevention.601 For example, as
mentioned earlier, mental health conditions account for only 4% of violent acts in the United States
and, therefore, “policy change focused on mental illness alone is not likely to significantly reduce
interpersonal violence in society.”602 Organizing taskforces to connect new research with ERPO
stakeholders will allow for improvements to existing statutes and more informed approaches to
the drafting of future legislation.
b. Coordinated Community Response
King County, Washington is frequently cited as a jurisdiction with extremely effective
implementation protocols. Leaders in the field include Judge Anne Levinson (ret.), who
spearheaded the development of the Regional Domestic Violence Firearms Enforcement Unit in
Washington State, and Kimberly Wyatt, the Senior Deputy Prosecuting Attorney with the King
County Prosecutor's Office, who currently serves as firearms prosecutor for that unit.603 The unit
is multidisciplinary and interjurisdictional in nature and focuses on collaborative and proactive
enforcement of the Washington ERPO law.604 The Unit incorporates law enforcement, judicial
officers, advocates, and administrators from King County and Seattle to coordinate an effective
joint response to firearm threats while minimizing any gaps that could arise in the system.605 Each
member of the Unit serves a distinct purpose. For example, a “Firearms Advocate” assists families
and victims, a “Court Orders Problem-Solver” helps law enforcement quickly resolve any issues
in orders so that they can be quickly served and enforced, and a “Firearms Court Coordinator”
601
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provides comprehensive information to the judges in civil proceedings and coordinates with law
enforcement to ensure swift follow-up on non-compliance.606 A comprehensive and collaborative
approach like that of the Regional Domestic Violence Firearms Enforcement Unit helps to ensure
effectiveness of ERPOs because such a model best covers potential gaps across departments,
disciplines, and jurisdictions.
c. Police Mental Health Collaboration
Mental health practitioners should be a part of the team of law enforcement officers actually
participating in the execution of the surrender or seizure of firearms. Mental health practitioners
may be in the best position to ensure that a behavioral health crisis does not escalate and lead to
someone getting injured during a police encounter with a respondent. Mental health practitioners
can also connect respondents with behavioral health services and resources to assist them in
persevering through their crisis.
The Behavioral Services Risk and Threat Assessment Division (BSD) in the Palm Beach
County Sheriff’s Office in West Palm Beach, Florida presents a model partnership between mental
health professionals and police.607 The BSD is a 24/7 crisis response team composed of law
enforcement investigators, case managers, and licensed mental health professionals, including a
therapist and substance abuse specialist.608 Ric Bradshaw, the Palm Beach County Sheriff explains
the role of the therapist in BSD as a mental health professional on the front line of the crisis
response team:
The mental health therapist will respond immediately and assess the crisis state of
the individual using specialized professional judgment and risk/threat assessment
instruments in the field. . . . The therapist develops a relationship with the
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individual, provides crisis intervention services and offers services to the
individual. The goal is to reduce the crisis level and to link the individual to
appropriate services in the community via established partnerships.609
Units like BDS provide an opportunity for respondents facing a mental health crisis to be
connected with professional treatment and resources upon contact with police. Such measures can
deescalate tensions between police and respondents that may lead to further violence and,
furthermore, assist respondents in addressing the underlying mental health issues that led to the
ERPO.

VII.

Respondents and Petitioners

a. Minors as Respondents
ERPO statutes should specify how to file an ERPO against a minor. While minors may not
themselves be legally able to own or possess firearms, they can gain access to their parents’ legallyowned firearms within their household. As in the state of Washington, a provision regarding minor
respondents should require notice to a minor’s parent or guardian of their legal obligation to safely
secure any firearms in the home or to which a minor may have access.610 The court must also
inform guardians of the possibility of criminal prosecution if the respondent-minor were to obtain
access to the firearm.611 Specifically allowing for minors as respondents is essential when working
with youth experiencing suicidal ideation. Requiring statutes to provide guidance on protocol when
minors are respondents can avoid confusion and legal challenges if the ERPO imposes an
obligation on parents or guardians relating to their legally possessed firearms.
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b. Prevention of Intimate Partner Violence
When implemented correctly, ERPOs provide crucial assistance to individuals threatened
by gun violence. Everytown for Gun Safety has compiled a list of gun control measures that can
help prevent intimate partner gun violence.612They state that the most important and impactful
approaches involve strengthening state laws that prohibit domestic abusers from possessing guns
and requiring abusers to relinquish the guns they already have.613 There are multiple ways in which
this may be achieved. Jurisdictions may choose to focus on the implementation and enforcement
of existing state firearm relinquishment laws by state and local courts and law enforcement
agencies. Closing the “boyfriend loophole,” which allows abusers to purchase and possess guns
even if they have been convicted of abuse or are under a restraining order for abusing a dating
partner, would expand the base of individuals eligible for relinquishment, thus enabling a more
widespread and inclusive law.614 Similarly, allowing intimate partners and victims of stalking to
petition for ERPOs would reinforce protections for especially vulnerable populations. ERPOs
should provide victims of domestic abuse with an alternate avenue to establish safe environments
for themselves and those around them.
c. Distribute Mental Health Resources
Mental health resources should be attached to the notice left with the respondent upon
delivery of the ERPO notice and seizure of firearms. Additionally, resources should be provided
at court hearings.
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d. Petitioner and Family Safety
ERPO statutes should include a provision requiring law enforcement or the court to notify
the petitioner, as well as family and household members of the respondent, that an ERPO will be
expiring at least thirty days prior to its expiration.
e. Mental Health Professionals
States are divided on whether mental health practitioners should be allowed to petition for
an ERPO. Because this question can affect the political support for a bill, especially among a key
stakeholder like mental health practitioners, it is best left to each state to determine their own
petitioner policies relating to mental health practitioners.
Regardless of if they can file petitions, healthcare professionals may still play a critical role
in providing counsel on gun safety, as well as in educating both patients and families about the
existence of ERPOs.615 Additionally, the medical community can help by increasing and
improving the gun violence training they provide to healthcare practitioners, both in how to make
risk assessments and in how to advise others.616 Furthermore, healthcare professionals can play an
important role as liaisons and in helping police with appropriate intervention.617 Some police
stations in ERPO states have specifically hired mental health professionals to assist in the
information sharing process by completing home visits to advise families on treatment or to
determine if the individual in question is experiencing a crisis or could benefit from treatment.618
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CONCLUSION
In this paper, we have argued that ERPO laws must be analyzed from a holistic perspective.
The issue of gun violence will not wholly be resolved through ERPO laws, but it is a novel method
of firearm regulation that represents a promising step towards making the United States a safer
place. A thorough review of existing ERPO laws indicates that more comprehensive measures
must be taken in order to account for demographic differences between communities. Given the
limited amount of publicly available information concerning ERPO laws, making data available
to researchers and practitioners will allow stakeholders to analyze, improve, and demonstrate
ERPOs’ effectiveness, thus incentivizing states to adopt them. This discussion of ERPO laws
presents an initial lens through which future research on this topic may be conducted. With each
newly introduced piece of legislation, a notable variety of social, logistical, and legal issues must
preemptively be addressed. We hope that this paper may serve as an introductory framework upon
which future ERPO laws may be crafted.
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