
 

 

  Massachusetts 

Which state consumer protection provisions could be used to protect kids from junk 
food marketing? 
Massachusetts’ consumer protection law (“Chapter 93A”)  is modeled off of the Federal Trade 
Commission Act (“FTCA”). It broadly prohibits “[u]nfair methods of competition and unfair or 
deceptive acts or practices in the conduct of any trade or commerce . . . .” Mass. Gen. Laws 
Ann. ch. 93A, § 2(a).   In construing Chapter 93A courts are to be guided by the Federal Trade 
Commission and federal court interpretations of the Federal Trade Commission Act 
[(“FTCA”)]." Mass. Gen. Laws Ann. ch. 93A, § 2(b). 
 
Does Massachusetts law provide any special protections for child consumers? 
Chapter 93A has no specific provision protecting children as vulnerable consumers, but, as 
noted above, Massachusetts courts are to look to federal law and to FTC interpretations of the 
FTCA for guidance. The Federal Trade Commission has recognized an exception from the gen-
eral “reasonable person” standard for FTCA actions when advertising is aimed at a vulnerable 

or particularly susceptible audience. Federal Trade Commission, See  
Deception Policy Statement, appended to In re Cliffdale Assocs., Inc., 103 
F.T.C. 110, 177 (1984), http://www.ftc.gov/bcp/policystmt/ad-
decept.htm. This lesser standard should be applied when children, who 
by their very nature are particularly susceptible, are the target audi-
ence of food advertising.  
 
Who can bring a lawsuit? 
The Attorney General. Mass. Gen. Laws Ann. ch. 93A, § 4 individual con-
sumers. Mass. Gen. Laws Ann. ch. 93A,  § 9, and classes of individual 
consumers or persons engaged in conduct of any trade or commerce 
(class actions),Mass. Gen. Laws Ann. ch. 93A,  §§ 9(2), 11.  
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Using State Consumer 
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This project conducted a 50-state survey 
of existing state consumer protection  
law and the potential role it might  
play to limit junk food marketing  

to children. Each State legal summary 
describes the most relevant existing 
consumer protection statute and 
identifies provisions that might be  

invoked to protect children  
from junk food marketing.  

Procedural provisions and criminal  
penalties are not discussed. 



 

 

What needs to be shown to make out a claim? 
To make out a claim consumer must show 1) that the defendant en-
gaged in an unfair or deceptive act or practice in the conduct of any 
trade or commerce, Mass. Gen. Laws Ann. ch. 93A, § 2(a); 2) that the 
consumer suffered an injury, Mass. Gen. Laws Ann. ch. 93A, § 9(1); and 
3) that the defendant’s actions caused the injury. Hershenow v. Enter-
prise Rent-A-Car Company of Boston, Inc., 445 Mass. 790, 798-99, 
n.21 (2006). Proof that the defendant intended to deceive the consum-
er is not required. Giannasca v. Everett Aluminum, Inc., 13 Mass. App. 
Ct. 208, 213 (1982) ("the absence of intentional conduct  .  .  . is not a 
defense to a c. 93A claim.").  A showing of reliance is not required. 
Slaney v. Westwood Auto, Inc., 366 Mass. 688, 703 (1975). 
 
What are the powers of the Attorney General to protect kids 
from junk food marketing? 
Chapter 93A grants the Massachusetts Attorney General rulemaking 
authority. Mass. Gen. Laws Ann. ch. 93A, § 2(c). The Attorney General 
is also empowered to enforce Chapter 93A and may seek injunctive 
relief, restitution for consumers, a civil penalty of not more than 
$5,000 per violation and attorney's fees if a violation is found.  Mass. 
Gen. Laws Ann. ch. 93A, § 4. 
 
How does the law compensate consumers? 
Prevailing plaintiffs may be awarded actual damages or $25 in statu-
tory damages.  Mass. Gen. Laws Ann. ch. 93A, § 9(3). A court also may 
award multiple damages (at least double and up to treble damages) 
for "willful or knowing" violations or if the defendant acted in bad faith 
in response to a demand letter. Mass. Gen. Laws Ann. ch. 93A, § 9(3). 
 
Who is liable for attorney’s fees? 
Prevailing consumers are entitled to “reasonable attorney’s fees and 
costs” if a court finds that the defendant committed an unfair or de-
ceptive act or practice. Mass. Gen. Laws Ann. ch. 93A, § 9(4). 

DISLCAIMER: This legal summary is for informational purposes only. Please consult an attorney for legal advice. All information 
reflects legal research conducted in 2010.  

THANKS: Many thanks for research assistance provided by Northeastern University School of Law Public Health Legal Clinic students Bill 
Mostyn, Alexandra Geiger and Jordan Barringer. Thanks also to Jennifer Roberston.  

FUNDING: This Project is funded by the Robert Wood Johnson Foundation’s Healthy Eating Research Program. 
 

Prepared by Cara Wilking, J.D.  

at Northeastern University School of Law 
102 The Fenway 

Cushing Hall, Ste. 117 
Boston, MA 02115 

Phone: 617-373-2026 
E-mail: cp@phaionline.org 

 

Contact  Us!  


