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Which state consumer protection provisions could be used to protect kids from junk food marketing?
The Idaho Consumer Protection Act (“ICPA”) prohibits acts and practices that are “misleading, false, or deceptive to
the consumer” and “unconscionable method(s]. act(s) or practice(s] in the conduct of trade or commerce. .. ."
|daho Code Ann. § 48-B03(17-18). The following specific trade practices are prohibited:
o"Causing likelihood of confusion or of misunderstanding as to the source, sponsorship, approval, or
certification of goods or services.” Idaho Code Ann. § 48-603(2);
o"Causing likelihood of confusion or of misunderstanding as to affiliation, connection. or association with,
or certification by, another.” |daho Code Ann. § 48-603(3); and
«"Representing that goods or services have sponsorship, approval, characteristics, ingredients, uses,
benefits, or quantities that they do not have or that a person has a sponsorship, approval, status, affilia-
tion, connection, qualifications or license that he does not have." |daho Code Ann. § 48-603(3).

When determining whether a trade practice is "unconscionable” courts shall take into consideration several factors
including “[w]hether the alleged violator knowingly or with reason to know, took advantage of a consumer reasona-
bly unable to protect his interest because of physical infirmity, ignorance. illiteracy. inability to understand the lan-
guage of the agreement or similar factor.” |daho Code Ann. § 48-B03C(2)(a).

Does Idaho law provide any special protections for child consumers?
The ICPA's provision outlawing “unconscionable” trade practices when a defendant knowingly takes advantage of consumers
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who are reasonably unable to protect their own interests is a potentially powerful provision to
protect child consumers. Children, by virtue of their age may be ignorant of the distinction
between advertising and non-commercial content, they may be fully or partially illiterate, and
unable to understand disclaimers and terms of contests and promations. |n addition, food
marketing targeted at children typically is blatantly aimed at a certain age group making it
easier for a plaintiff to establish that the defendant "knowingly” sought to take advantage of
that group. The |CPA also requires that the courts give "due consideration and great weight”
to “the interpretation of the federal trade commission and the federal courts relating to" the
Federal Trade Commission Act ("FTCA"). Idaho Code Ann. 8 48-604(1). The Federal Trade Com-
mission has recognized an exception from the general “reasonable person” standard for FTCA
actions when advertising is aimed at a vulnerable or particularly susceptible audience. Feder-
al Trade Commission, Sze Deception Policy Statement, appended to /7 re Llifidale Assocs.,
/n, 103 F.1.C. 1D, 177 (1984), http://www.ftc.gov/bep/ policystmt/ad-decept.htm. This lesser
standard should be applied when children, who by their very nature are particularly suscepti-
ble. are the target audience of food advertising.
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Who can bring a lawsuit?
The Attorney General, and individual consumers may bring lawsuits. Class actions are permit-

ted. [daho Code Ann. § 48-B08(1).

What needs to be shown to make out a claim?

The essential elements of an ICPA claim are: (1) a person purchased or leased goods or ser-
vices; (2) the purchase occurred as a result “of the use or employment by another person of
a method, act or practice declared unlawful by [the ICPA]" (3) the defendant acted
“knowingly,” and (4) the plaintiff suffered an ascertainable loss of money or property. |daho
Code Ann. 8 48-608(1); Idaho Code Ann. 8 48-603; See also /n re Fdwards, 233 B.R. 481, 470-71
(Bkrtcy. D. Idaho 1939) (addressing ascertainable loss). While the ICPA requires a showing
that the defendant acted "knowingly,” a plaintiff need not prove intent or actual deception. /7
re Fawards, 233 BR. 461, 470 (Bkrtcy. D. Idaha 1999); See a/s0 Defense Research Institute
(ORI), Unfair Trade Fractices: A Lompendium of State [aw 148 (2005). Actions brought by the
Attorney General required of showing that the action is "in the public interest.” |daho Code

Ann. § 43-606.

What are the powers of the Attorney General to protect kids from junk food marketing?
The ICPA grants the |daho Attorney General the power to promulgate rules consistent with the
rules, requlations and decisions of the Federal Trade Commission and the federal courts in-

terpreting provisions of the FTCA. Idaho Code Ann. § 48-604(2).
The AG may also pursue injunctive and declaratory relief, restitution for consumers, civil
penalties of up to $3.000 per violation, attorneys' fees, and investigative expenses. ldaho

Code Ann. § 48-606. The AG may issue subpoenas and conduct hearings. ldaho Code Ann. § 48
-BIZ.

How does the law compensate consumers?

A consumer may recover actual damages or $1.000, whichever is greater, and punitive dam-
ages as the court "deems necessary or proper in cases of repeated or flagrant violations.”
|daho Code Ann. § 48-B08(1). Equitable relief is also available at the court's discretion. [daho

Code Ann. 8 48-B08().

Wha is liable for attorney's fees?
A prevailing plaintiff is entitled to attorneys' fees. |daho Code Ann. 8 48-608(5). A prevailing

defendant may be awarded attorneys' fees if the court finds the plaintiff's action was
“spurious or brought for harassment purposes only.” Idaho Code Ann. § 48-B08(5).

DISLEAIMER?: This legal summary is for informational purposes only. Please consult an attorney for legal advice. All information

reflects legal research conducted in 2010.
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