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I. INTRODUCTION 

In 2001, freshman California State Assemblywoman 

Fran Pavley2 filed the nation’s first piece of legislation, known 

as the “California Clean Cars Law,” which requires a reduction 

in greenhouse gas emissions from motor vehicle tail pipes. The 

state of California enjoys a special status under the federal 

Clean Air Act, allowing it to regulate vehicle emissions so long 

as it receives a waiver from the U.S. Environmental Protection 

Agency (“EPA”) of Clean Air Act preemption. California’s 

legislation was especially important for its potential national 

implications—under the Clean Air Act, other states can 

implement standards identical to California once an EPA 

waiver is granted.  

This case study primarily focuses on the legislative phase 

of adoption and opposition to the California Clean Cars Law, 

which occurred between 2001 and 2002. Controversy over the 

measure arose quickly and auto industry opponents organized a 

vigorous and well-funded public relations campaign against the 

legislation fixed with the tag-line “We Decide What We Drive.” 

Opponents lost their bid to defeat the law in the California state legislature by a narrow 
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margin and waited out lengthy and detailed regulatory proceedings for over two years. 

Shortly after the California Air Resource Board (“CARB”) issued detailed implementing 

regulations, the auto industry filed a series of lawsuits in federal district courts 

challenging the law primarily on preemption grounds. The auto industry’s legal 

challenges were unsuccessful, but for the first time since the Clean Air Act was enacted, 

the EPA Administrator denied California’s waiver request, thereby preventing 

implementation of the regulations in California and thirteen states and the District of 

Columbia that had passed similar emission standards.  

Ultimately, it took a change in the presidential administration to implement the 

California Clean Cars Law. Shortly after taking office, President Obama instructed the 

EPA to reconsider its prior waiver denial, and on June 30, 2009, the EPA granted 

California a waiver for its greenhouse gas emission standards for motor vehicles 

beginning with the 2009 model year.3 The Obama Administration also has required the 

federal EPA and Department of Transportation (“DOT”) to issue joint regulations 

mandating new national motor vehicle reductions in greenhouse gas emissions and 

increases in fuel efficiency comparable to levels sought under the California Clean Cars 

Law.  

II. THE CA CLEAN CARS LAW 

A. Climate Change and Public Health 

Over the last three years, scientific consensus about the unprecedented and 

ongoing occurrence of climate change has become more widely understood by the 

American public. Former Vice President Al Gore’s acclaimed film and book, both titled 
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An Inconvenient Truth, along with unequivocal reports released and publicized by the 

scientific community4 have galvanized citizen concern and captured the attention of 

policy makers at all levels of government. Climate change, perceived by most as an 

environmental issue, is also an unparalleled public health and economic challenge.  

The public health community has increasingly called for public health initiatives 

to address the likely impacts of climate change. A recent article published in the 

American Journal of Public Health catalogues the anticipated public health effects of 

climate change in the United States and supports “a vigorous, proactive public health 

approach.”5 Anticipated health effects of climate change include food and waterborne 

diseases, vector-borne diseases, respiratory disease exacerbation (e.g. COPD, asthma, 

allergic rhinitis, bronchitis), heat stress, injuries and drownings related to rises in sea 

levels, injuries and vehicle crashes related to severe weather, food and water shortages, 

malnutrition and the potential for mass populations movement.6  

Regional variation in climate change and its public health effects—along with a 

legacy of federal inaction—have already encouraged the emergence of state and local 

initiatives. Addressing the paradox of a complex array of planetary, public health and 

environmental problems, accompanied by distinct geographic variation, complicates 

economic and political analysis of proposed solutions. Recognizing and balancing these 

interests is familiar territory for public health policy makers who have long championed 

the states and localities as critical laboratories of federalism for developing and testing 

innovative, effective solutions to complex emerging public health problems. 7 
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B. Overview of the Clean Cars Law  

Adopted in 2002, the California Clean Cars Law charged CARB with developing 

and implementing regulations to limit greenhouse gas emissions for light-duty vehicles 

beginning with model year 2009. According to the statute, CARB regulations must 

“achieve the maximum feasible and cost effective reduction of greenhouse gases” for 

motor vehicles.8 After two years of study and deliberation, CARB’s final regulations 

were unanimously adopted in September 2004 and were to be phased in over two t

periods (2009-2012 and 2013-2016).

ime 

9 The new regulatory standards reportedly would 

have achieved a twenty-two percent reduction in green house gas emissions from new 

vehicles in California by 2012 and a thirty percent reduction by 2016.10  

C. Improving California’s Public Health  

Proponents of the Clean Cars initiative proffered data showing the particular 

impact of climate change to the state of California and the health of its population. The 

findings section of the bill expressly lists adverse health effects from increases in air 

pollution caused by higher temperatures,11 potential reductions in the state’s water 

supply, 12 harm to agriculture and food production,13 “projected doubling of wildfires,”14 

damage to the state’s coastline and ecosystems,15 and “[s]ignificant impacts to 

consumers, businesses, and the economy of the state due to increased costs of food and 

water, energy, insurance, and additional environmental losses and demands upon the 

public health infrastructure.”16  

The particular harm that climate change could impose on California—a showing 

required under federal law to allow the California Clean Cars Law to be implemented—
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has been further documented by the California Climate Change Center.17 California’s 

geography and natural environment increase the state’s vulnerability to changes in 

temperature, precipitation, wind and sea levels. The state’s 1,100-mile coastline is 

threatened by rising seas. Its forests and brush lands are placed at risk by wild fires fed 

by drought, heat and high winds and the health of residents is jeopardized by the 

resulting poor air quality.18 Rising temperatures and changing weather patterns may 

also exacerbate the smog created and breathed by the large urban populations in 

California’s air basins.19 The President of the California Conference of Local Health 

Officers, Ann Lindsay, MD, has warned that “[c]limate change will increase heat-related 

illness, water-, food-, and vector-borne illnesses, injuries and deaths in extreme weather 

events, and health impacts associated with decreased crop yields, water shortages, and 

migration and civil conflict.”20  

The primary author of the California Clean Cars Law, State Assemblywoman Fran 

Pavley, cited high asthma rates among children who live along busy freeways in places 

like Fresno, Bakersfield and Los Angeles as a key factor behind public support for the 

initiative. In these California neighborhoods “one of out every five children are 

asthmatic and carry an inhaler to school.”21 Moreover, according to Assemblywoman 

Pavley, California voters, who resoundingly supported the California Clean Cars Law, 

understand and are concerned about the link between air pollution, including 

greenhouse gas emissions from vehicles, and public health.22    
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III. PASSAGE OF THE CALIFORNIA CLEAN CARS LAW 

A. Freshman Bravado 

Then freshman Assemblywoman Pavley was the primary author of the bill and a 

leading player throughout the process of enacting the California Clean Cars Law and 

beyond. Two environmental groups, Bluewater Network23and the California Clean Air 

Coalition, approached Assemblywoman Pavley shortly after her election with a bill 

concept and she filed a skeletal version of the proposal as part of her first legislative 

package in February 2001. In its early stages, the bill was not seen as having a 

significant chance of passing: “Most people thought that the bill would die after a 

hearing or two.”24 More seasoned legislators were not initially willing to sponsor the 

bill.25 Assemblywoman Pavley, a former middle school teacher and elected municipal 

official from a liberal southern California district, was undaunted. She attributed her 

immediate endorsement of the proposal primarily to freshman bravado, but she also 

observed that having “oil companies opposing me would be helpful” in her particular 

district.26  

B. Coalition Building 

By the spring of 2001, recognizing the seriousness of the political challenge now 

before her, Assemblywoman Pavley decided to temporarily hold the bill—then known as 

AB 1058—in the Assembly (Appropriations Committee) for the rest of the calendar year 

in order to focus on building a coalition equipped to conduct a full scale campaign to 

adopt the law in 2002.27 Working with bill co-sponsors, such as Bluewater Network, 

Clean Air Coalition and the American Lung Association of California, Assemblywoman 
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Pavley organized and held a series of field hearings on the bill during the latter half of 

2001 throughout the state of California to build political momentum and establish a 

technical record in support of the measure.28 For example, scientific data to support the 

key findings section of the bill was introduced at and garnered from these hearings.29  

A remarkably broad coalition known as the California Clean Cars Campaign 

(2001–2002) coalesced in connection with the field hearings. In addition to numerous 

environmental groups, public health advocacy organizations such as the American Lung 

Association of California and Physicians for Social Responsibility became active 

members of the coalition supporting the legislation.30 Ultimately, the California Clean 

Cars Campaign generated support from hundreds of local governments, labor unions, 

businesses and medical groups from across the state.  

A new business group called Environmental Entrepreneurs assumed a leadership 

role.31 Environmental Entrepreneurs successfully solicited support from a variety of 

business associations and sectors likely to be adversely affected by climate change, 

including skiing, forestry, agriculture, vineyards, fishing, real estate, insurance and 

telecommunications.32 Faith-based organizations also reportedly played an active role 

in garnering support for the vehicle emissions measure.33 Several large municipalities 

and municipal utility districts also joined the statewide effort.34 With the help of 

coalition, Assemblywoman Pavley and other supporters met with the editorial boards of 

California newspapers to explain the proposed law and lay the groundwork for media 

coverage throughout 2001 and early 2002.

the 

35  
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C. The Auto‐Industry Responds: “We Decide What We Drive” 

Opponents to the Clean Cars Law formed a powerful triumvirate consisting of the 

Detroit-based Alliance of Automobile Manufacturers,36 the California Chamber of 

Commerce and the Western States Petroleum Association. Noting that there is only one 

automobile manufacturing plant in the state of California—a General Motors/Toyota 

facility in Freemont—Assemblywoman Pavley observed that the auto industry “quite 

effectively [used] the car dealerships” throughout its legislative and public relations 

campaign against the bill.37 Every California legislative district has at least one car 

dealer, Assemblywoman Pavley added, making this an especially attractive field 

operation strategy for the auto industry. Car dealers and local conservative radio talk 

shows took the lead in more public attacks on the bill. In Sacramento, home to the 

California State Assembly, two other key opponents, the California Chamber of 

Commerce and Western States Petroleum Association, are considered highly 

influential.38  

When the Clean Cars Bill (AB 1058) re-emerged in the California Assembly early 

in 2002 as a serious prospect for passage, it became the subject of a bruising public 

relations campaign throughout the legislative session. 39 The opposition targeted public 

opinion as a strategy for influencing legislators who would vote on the measure. 

Apparently, they hoped that outraged constituents would convince legislators to reject 

the initiative.40  Reportedly in the early spring of 2002, 

. . . the Alliance of Automobile Manufacturers, the auto industry’s 
Washington-based trade group, sprang into action and hired Sacramento 
strategists: about a month ago that opposition coalesced into an aggressive 
machine. Leaders for the effort to derail the bill won’t say how much their 
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campaign is costing. “We don’t give out numbers, but we are conducting 
significant statewide public relations and marketing campaign,” says Bill 
George, of KPC Communications, a Sacramento firm hired by the auto 
alliance.41  

 
According to Assemblywoman Pavley, the “opposition spent an estimated $5 million 

trying to defeat the bill in 2001 and 2002.”42  

The resultant campaign, dubbed “We Decide What We Drive,”43 ran a series of 

radio and print ads in California newspapers and magazines decrying the increased 

taxes and fees drivers would have to pay if the Clean Cars Law passed.44 The campaign 

focused primarily on consumer policy issues framed in terms the public could readily 

understand. 

 Some of the campaign rhetoric hinted at an underlying preemption legal claim, 

criticizing the concept of a state initiative to address climate change: “Global warming is 

a global issue. It cannot be solved in piecemeal way.”45 Concerns about a multiplicity of 

conflicting state rules restricting tail pipe emissions was disingenuous, since the federal 

Clean Air Act only permits other states to adopt the same regulation that California 

promulgated. It is clear, however, that the prospect of the state of California effectively 

forcing the nationwide adoption of rigorous vehicle emissions standards galvanized the 

auto industry.46  

In summary, the auto industry sounded warnings that the new California law 

would or could:47 

• Grant CARB unfettered power to regulate automobiles  

• Impose higher taxes or fees on vehicles, fuel or miles traveled  
 

• Increase the cost of purchasing a vehicle in California  
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• Prohibit the sale of certain types of vehicles in the state, including 

SUVs 
 

• Limit or reduce permissible speed limits 
 

• Mandate vehicle weight reductions, thus decreasing vehicle safety 
 

• Restrict or reduce the number of miles a driver/vehicle could travel in 
the state. 
 

• Have no significant positive effect on climate change or public health. 
 

The automaker’s media blitz attracted considerable public attention. The bill 

dominated several radio talk shows in the spring of 2002, which encouraged listeners to 

flood legislators’ offices with complaints and angry telephone calls opposing the bill on 

consumer choice grounds.48 Well-known car salesman and folk hero Cal Worthington 

participated in the opposition’s media campaign:  

As Cal Worthington tells it, few Californians will be able to afford sport-
utility vehicles, pickups and minivans if a state bill to cut vehicle exhaust 
linked to global warming becomes law. 

 
America’s most televised car salesman says the unprecedented legislation 
headed for Governor Gray Davis’ desk leaves manufacturers no choice but 
to raise prices substantially on the popular vehicles or make wimpier 
models . . . .   

 
“I’m scared to death, and you should be too,” Worthington warns in a 
recent newspaper ad by vehicle manufacturers and dealers.49  

 
A spokesman for one of the bills original co-sponsors, Bluewater Network, 

described the industry’s media campaign and its unwillingness to engage in the process 

of negotiating an acceptable compromise as follows:  

[I]n return for taking industry concerns into account, California got 
slapped with an incredibly deceptive advertising campaign, based on 
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absolute falsehoods . . . The ads say they are going to increase vehicle taxes 
and gas taxes by $3,500 a vehicle and 50 cents a gallon. I don’t even know 
where they get these numbers—I think they just pull them out of the air.50 

 
D. Amendment 

The bill was amended numerous times throughout the spring of 2002, leading to 

a strategic decision on the part of key legislators in June of 2002 to fold its contents into 

another piece of pending legislation, thereby changing the bill number to AB 1493.51 

This procedural move kept the bill in play and eligible for enactment during the 2002 

session without running afoul of Assembly rules limiting the number of permitted 

amendments.52  

Most notably, the bill was revised to directly refute the opposition’s consumer-

focused media campaign by adding both affirmative mandates and prohibitions that 

specifically shaped and limited CARB’s regulatory actions. The key affirmative 

requirement is a provision mandating that CARB’s regulations achieve “the maximum 

feasible and cost-effective reduction of greenhouse gas emissions” from motor 

vehicles.53  

Moreover, in developing its regulations it was necessary for CARB to consider 

“the technological feasibility of the regulations”54 and the impact they may have on the 

state economy.55 Furthermore, CARB regulations had to provide flexibility to the auto 

industry when choosing how to meet regulatory requirements and grant automakers 

credits “for any reductions in greenhouse gas emissions from motor vehicles that were 

achieved prior to the operative date of the regulations . . . .”56  
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Finally, the time frame for adopting the regulations and their effective 

implementation date were both extended57 and the statute as adopted called for the 

legislature to hold at least one public hearing to review CARB’s regulations after 

adoption. 58 Adding the legislative hearing step following CARB’s adoption of 

regulations was a compromise according to Assemblywoman Pavley, which was 

designed to provide a final public forum for review of the regulations without creating a 

requirement for Assembly approval or a strong incentive for legislative modification.59   

In addition to these concessions to opponents, the final version of the Clean Cars 

Law specifically restricted CARB from taking particular actions that the industry had 

warned about in its media campaign, expressly prohibiting the agency regulations from:  

• Imposing additional taxes or fees on any motor vehicle, fuels or miles 
traveled;60 

 
• Banning the sale of any vehicle category, including but not limited to 

SUVs and light duty trucks;61 
 
• Reducing vehicle weight;62 
 
• Limiting or reducing speed limits;63 and 
 
• Restricting or reducing vehicle miles traveled.64  

 
E. Adoption and Gubernatorial Endorsement 

Despite multiple concessions and bipartisan support of legislative leaders, the 

final votes in the State Assembly fell largely along party lines and were extremely 

close.65 The close final vote suggests that the automakers partially achieved their go

with legislators. Their strategy, however, ultimately failed. Public opinion polls taken 

and publicized during the period when the California Clean Car Law was being debated

al 
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in the state legislature consistently showed that Californians overwhelmingly favored 

curbs on vehicle emissions.66 Moreover, virtually all of the consumer choice complaints 

raised by the industry in opposition to the measure were addressed and refuted in the

final version of the bi

 

ll.67  

The bill was finally adopted by the state legislature on July 1, 2002 and signed by 

Governor Gray Davis on July 22, 2002.68 While Governor Davis had maintained a 

neutral posture throughout pre-enactment debate, when signing he voiced strong 

support, deriding the auto industry’s opposing arguments: “‘Opponents of this bill say 

the sky is falling,’ Davis explained. ‘But they said it about unleaded gasoline. They said it 

about catalytic converters. They said it about seat belts and air bags. But the sky is not 

falling. It’s just getting a whole lot cleaner.’”69 

F. Factors Critical to Regulatory Success 

Adoption of the bill by the state legislature began a more than two-year-long 

regulatory process by CARB. Although an analysis of the developments that occurred 

during the prolonged regulatory phase is beyond the scope of this case study, several 

factors that were critical to regulatory success are worth noting.  

First, Governor Arnold Schwarzenegger, who defeated Governor Gray Davis in a 

recall election in the fall of 2003, made a highly publicized campaign pledge to support 

the law and defend it in court.70 His public support was a key ingredient in the 

development of the CARB regulations whose eleven voting members are all appointed 

by the Governor.71 Moreover, the resources and political will to defend the lengthy auto 
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industry courtroom challenges to the law would not have been possible without a strong 

commitment from the Governor’s office.  

Second, the regulatory agency CARB was a key actor in developing a 

technologically, politically and legally defensible measure. Indeed, the legislative 

strategy of relying on CARB to craft and approve the details of the law’s requirements 

was based on the agency’s reputation for successfully navigating similar processes.72 In 

a detailed article following passage of the statute, the Los Angeles Times described the

state agency that would develop the implementing regulations as follows: 

 

The state air board has a lengthy record of pushing auto makers to pursue 
changes against their will. California regulations were the first to require 
vehicle makers to use catalytic converters, seat belts, clean diesel fuel, 
unleaded fuel, alternative fuels, reformulated gasoline and electric and 
hybrid cars—often despite industry denials that the changes could be 
accomplished or would be accepted by consumers.73  
 
Third, a grant from the Energy Foundation was given to the Clean Cars Campaign 

to support its work throughout the regulatory phase, which enabled supporters to 

develop and coordinate a successful legal, media and political strategy. 74 The 

professionally staffed coalition met regularly with CARB staff, held press briefings and 

“Question and Answer” sessions for the media on the developing measure. Together, 

these groups carefully analyzed opposition and prepared for the multiple auto industry 

federal lawsuits they knew were coming.75  

Fourth, other states followed the developing measure with great interest76 and 

many began the legal process of adopting identical regulations with the hope that the 

grant of a U.S. EPA waiver to California would empower them to adopt the more 

stringent California vehicle emissions standards. 
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IV. LEGAL CHALLENGES 

       The primary motive behind opposition to the California Clean Car law was the 

automobile industry’s desire to protect its economic interests. Quite simply, automakers 

did not want to be required to change vehicle design or adjust their marketing strategies 

in order meet new vehicle emissions requirements. As proponents knew, this position 

was entirely consistent with the industry’s long-standing pattern of resisting the 

adoption of public safety and health requirements sought by consumer and 

environmental groups, such as seat belts and catalytic converters.  

In addition to opposing the content of the law (mandatory vehicle emissions 

reductions), auto makers were also determined to oppose the shift in proponents’ 

political strategy from the federal to the state level of government.77 Considering the 

intense media coverage in the Detroit press as well as the significant resources 

marshaled by opponents, there is no doubt that the “We Decide What We Drive” 

lobbying effort was primarily a national campaign. Automakers did not want a law 

requiring reductions of greenhouse gas emissions from vehicle tail pipes to be adopted 

at the state level; they preferred to continue to work at federal level where the industry 

has enjoyed a history of influencing and delaying tough measures.78  

In pursuing the goal of keeping regulation concentrated at the federal level, the 

automobile manufacturers filed a series of lawsuits through the Automobile Alliance, the 

Association of International Automobile Manufacturers headquartered in Washington, 

D.C. and local car dealerships located in the states that had adopted measures similar to 
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the California Clean Cars Law, arguing primarily that state regulation was preempted by 

federal law.79  

The main legal argument put forth by the auto industry was that the bill was a 

“back door” attempt to require more fuel-efficient vehicles and that as such, it was 

preempted by federal law. 80 “Gregory Dana, vice president of environmental affairs at 

the Alliance of Automobile Manufacturers, said, ‘They say it’s a CO2 [carbon dioxide] 

bill, but it’s a fuel economy bill. That’s all it is.’”81 

Several preemption theories were presented by the auto industry. First, it argued 

that the California emissions standards were expressly preempted by the federal Energy 

Policy and Conservation Act (“EPCA”) claiming that the standards “related to fuel 

economy standards or average fuel economy standards for automobiles” in 

contravention to section 32919(a), which reserves the right to regulate fuel economy to 

the federal government.82  

A similar argument had been successfully used in 2001 by the auto industry to 

prevent the implementation of California’s zero emissions regulations (“ZEV”).83 The 

ZEV ruling coincided with the legislative shaping of the Clean Cars Law and was taken 

in to account by Clean Cars Law proponents who reportedly saw the ZEV lawsuit—and 

an award of attorney’s fees to the auto industry—as a clear warning of how committed 

the auto industry was to defeating state vehicle emissions measures.84 Indeed, one 

interviewee noted that the industry may have felt especially confident filing its 

preemption suit against the Clean Cars Law in the same jurisdiction where it received a 

favorable preemption ruling on the ZEV regulations.85  
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Second, conflict or implied preemption arguments were made, which claimed 

that the California vehicle emissions standards were inconsistent with the “feasible” 

Corporate Average Fuel Economy (“CAFE”) standard and therefore, frustrated a federal 

purpose.86 Third, industry opponents argued that the California law was preempted 

because it frustrated foreign policy.87 Fourth, the auto industry argued that the state of 

California could not and would not meet the standards to obtain a waiver under section 

209 of the Clean Air Act, particularly the “unique and compelling” circumstances 

requirement. 88 Fifth, the auto industry raised Sherman Act (antitrust) and Commerce 

Clause federal claims.89  

Federal preemption rhetoric was employed in written testimony opposing the law 

submitted by industry opponents at both the legislative90 and regulatory stages. A 

Senate Rules Committee analysis of the bill summarized the opponents’ multiple legal 

and policy arguments as follows: 

Opponents to this measure state that the provisions of the bill “offers no 
California emissions benefits, are bad for consumers, and are pre-empted 
by federal law.” They note that regulation of states may not intrude, and 
that enactment of the measure will almost certainly lead to litigation in 
the federal courts over its effect. The opponents also state that the bill will 
limit consumer choice and increase the costs of vehicles in the state while 
potentially making vehicles less safe due to presumed reductions in their 
weight to increase fuel efficiency and reduce emissions . . . .91  
 

Opponents also disputed the general public health benefit of the bill, including a claim 

that the California measure would have a “negligible effect.”92 

In addition to foreshadowing future litigation by asserting that the measure was 

preempted in auto industry legislative and regulatory testimony,93 a few news articles 

reported that an auto industry legal challenge was anticipated both before and after the 
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statute was enacted. An early media report of possible industry suit appeared in the 

Wall Street Journal as the legislative battle was escalating in May of 2002.94  

While acknowledging her initially naive approach to auto industry opposition, 

Assemblywoman Pavley also confirmed that industry legal challenges were expected and 

carefully prepared for from the inception of the coordinated campaign to pass the law.95 

Moreover, upon its enactment, executive director for Bluewater Network Russell Long 

acknowledged that an industry lawsuit was anticipated by proponents, telling the New 

York Times: “We will fully expect and will be prepared for a legal challenge from the 

auto industry.”96  

A full-scale attack on preemption grounds was not formally launched until CARB 

promulgated implementing regulations several years after passage of the Clean Cars 

Law. The delay may have been motivated in deference to the legal doctrine of “ripeness,” 

a constitutional principle which requires a genuine “case or controversy” to exist in 

order for a party to file a law suit.  Downplaying the preemption challenge was also 

likely a strategy intended to focus the industry’s media campaign on issues that resonate 

with consumers, such as vehicle choice, safety and cost and to delay implementation of 

the state law (even if defeating it was not achievable) pending a lengthy cycle of court 

rulings and appeal.  

V. LITIGATION AND AGENCY LEGAL DECISIONS 

The post-enactment history of the California Clean Cars Law is replete with 

lawsuits, including a U.S. Supreme Court case ruling on the authority of the EPA to 

regulate greenhouse gas emissions, litigation of the EPA’s denial of California’s waiver 
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request, auto industry lawsuits filed in Vermont and Rhode Island, and a direct legal 

challenge to California’s law.  

A. Massachusetts v. EPA: Greenhouse Gases are Pollutants Subject to Regulation 
under the Clean Air Act  

 
The United States Supreme Court decision Massachusetts v. EPA was the single 

most important case affecting the legal fate of the California Clean Cars Law. 97 Decided 

in 2007, the Court ruled that the EPA has the authority under the federal Clean Air Act 

to regulate greenhouse gas emissions.98 Writing for the five-to-four majority, Justice 

Stevens asserted that “[b]ecause greenhouse gases fit well within the Clean Air Act’s 

capacious definition of ‘air pollutant,’ we hold that the EPA has the statutory authority 

to regulate the emissions of such gases from new motor vehicles.”99 The ruling 

established an invaluable precedent for the supporters of the California Clean Cars Law 

by rejecting the EPA’s argument that regulating greenhouse gases would conflict with 

the federal EPCA.100 Moreover, the ruling emphasized the EPA’s responsibility to 

safeguard public health as distinct from the authority to set fuel economy standards 

Congress vested in federal transportation agencies.101  

B. EPA Waiver Petition Denial  

The federal Clean Air Act vests the authority to regulate automobile emissions 

with the federal government but contains a provision allowing California to adopt and 

implement laws to regulate automobile emissions so long as it receives a formal waiver 

from the EPA of the Clean Air Act’s provision preempting (or preventing) state 

regulation of air quality. The application must contain a rationale for the state law 
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meeting criteria contained in the Clean Air Act. Once a waiver is granted to California, 

other states are permitted to adopt identical laws.   

On December 21, 2005, the state of California formally requested a waiver of 

preemption from the EPA.102 The EPA delayed action on the waiver request for nearly 

two years.103 Shortly after the Supreme Court’s 2007 decision in Massachusetts v. EPA, 

the EPA finally announced a public hearing and comment period on California’s waiver 

request.104  

Just a few days short of the two-year anniversary of the state’s waiver petition, on 

December 19, 2007, the Administrator of the EPA sent a brief letter to California 

Governor Schwarzenegger denying the waiver and effectively blocking implementation 

of the Clean Cars Law.105 The proffered reasons for the denial were the Administrator’s 

beliefs (1) that California did not meet the required showing of “compelling and 

extraordinary conditions” and (2) that the Clean Air Act waiver provision was not 

intended to permit California to adopt state standards for new vehicle emissions 

designed to address climate change.106  

Both the decision and the Administrator’s decision-making process were severely 

criticized. The state of California and its allies took immediate action to appeal.107 On 

January 2, 2008, the state of California, fifteen other states and five environmental 

groups sued the EPA to challenge its decision to deny the waiver.108 The EPA waiver 

issue was resolved in 2009 when newly elected President Obama asked the EPA 

reconsider its previous waiver denial. The waiver was finally granted on June 30, 

2009.109  
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C. Federal Preemption Lawsuits  

 While the EPA waiver controversy was pending, the auto industry went on the 

offensive with a series of lawsuits in federal courts around the county where states had 

enacted laws similar to the California Clean Cars Law. Green Mountain Chrysler 

Plymouth Dodge Jeep v. Crombie110 was filed in Vermont’s federal district court by auto 

industry plaintiffs, including car dealers as well as the Association of International 

Automobile Manufacturers. These groups claimed that the Vermont law adopting 

California’s vehicle emissions standards was invalid because it was preempted by the 

EPCA,111 the Clean Air Act and foreign policy preemption.112 The court disagreed and 

found that no doctrine of preemption applied.113  

In Central Valley Chrysler Jeep, Inc. v. Goldstone, the auto industry directly 

challenged the California law on federal preemption grounds.114 Five claims for relief 

were initially alleged, including federal preemption under EPCA, preemption under 

section 209(a) of the Clean Air Act, preemption under federal foreign policy, violation of 

the dormant Commerce Clause and violation of the Sherman Antitrust Act.115 Notably, 

these were precisely the legal challenges that Clean Car Law supporters anticipated the 

industry would raise in court.116  

Although the reasoning was not completely consistent, the Vermont decision, 

which was issued only a few months before the California ruling, provided a persuasive 

precedent for the California federal district court.117 The earlier pivotal U.S. Supreme 

Court decision in Mass v. EPA clearly influenced the outcome in favor of the defendant 

supporters of California’s Clean Cars Law. Ultimately, the auto industry lost its key legal 
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claim that the California Clean Cars Law and CARB’s implementing regulations were 

preempted under federal law. The court ruled that: 

State laws that are granted waiver of preemption under the Clean Air Act 
that have the effect of requiring even substantial increases in average fuel 
economy performance are not preempted where the increase in fuel 
economy is incidental to the state law’s purpose of assuring protection of 
public health and welfare under the Clean Air Act.118  
 

The California federal lawsuit, decided in favor of the Clean Cars Law’s supporters, was 

nearly identical to the earlier cases. The auto industry appealed both the Vermont and 

California rulings.  

In another attempt to challenge the validity of California Clean Cars law, the 

industry filed a third preemption suit in Rhode Island federal district court challenging 

the state of Rhode Island’s adoption of the California standards.119  In an early ruling in 

that case the court refused to dismiss the lawsuit, once again rejecting the argument that 

the issues were not ripe for litigation.120  Most recently the Rhode Island District Court 

dismissed the plaintiff auto manufacturers and association’s EPCA and Clean Air Act 

preemption claims, relying on the earlier Vermont and California decisions raising the 

same legal issues.121 The car dealers’ claims, however, were not dismissed because they 

were not parties to the other lawsuits122    

In 2009, all legal challenges were decisively ended when, at the urging of the 

Obama Administration, the EPA issued the state of California its waiver. The Obama 

Administration also required the EPA and federal DOT to adopt joint regulations, 

essentially making the California emissions standard national law in 2010.123 
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VI. THE AUTO INDUSTRY’S IMPACT ON THE CALIFORNIA CLEAN CARS LAW  

Despite the interlocking federal claims and ensuing complications, the primary 

impact of the auto industry’s opposition for the purpose of this case study is clear: the 

auto industry’s threats of litigation shaped the content of the Clean Cars Law and its 

implementing regulations. The state statute was amended directly in response to the 

public campaign that the industry waged around consumer choice and occurred in 

anticipation of challenges to the grant of an EPA waiver.124 Moreover, the regulations 

were meticulously developed by CARB staff and carefully monitored by a coalition of 

outside professionals who were all keenly aware that the regulations would be legally 

challenged in court.125  

The legal issue of federal preemption was the final and focal point of litigation 

ultimately filed, an issue that really could not be resolved in any conclusive way other 

than in federal court or by industry capitulation. Having effectively disposed of the 

policy arguments raised by the opposition through its vocal media campaign, 

proponents were poised for a clean legal decision and the possibility of success. 

However, as of early 2009, California Clean Cars Law supporters were still waiting for 

the final outcome, hoping that a change of administration at the EPA would lead to a 

reversal of the agency’s 2007 decision that denied the state of California the waiver 

needed to implement the law. A waiver was finally issued on June 30, 2009,126 and the 

prolonged legal conflict was finally over. The waiver permitted the state of California to 

apply its regulations to year 2009 vehicles and the regulations are slated to become the 
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national standard in 2010. Although delayed, proponents of the California Clean Cars 

Law achieved a significant public health goal.  

VII. LESSONS LEARNED  

Proponents of the California Clean Cars Law understood and anticipated the legal 

challenges their initiative would face from the auto industry. Legislative history shows 

that several express limits on the implementing state agency’s authority were added to 

the bill to satisfy the opposition and reduce the risk of legal challenges. The law’s 

findings section was specifically designed to meet the EPA waiver requirement of 

“compelling and extraordinary” circumstances, focusing on California’s particular 

vulnerability to climate change.127 Thus, the strategy of compromising on the legislation 

and delegating the details of implementation to a strong state agency (with only eleven 

voting members) was largely successful. 

The initiative benefited enormously from having a determined and media savvy 

legislative champion in freshman Assemblywoman Pavley, a diverse coalition of outside 

supporters, the eventual support of the leadership of both the State Assembly and the 

State Senate, and support from two consecutive state governors. The role of the 

governors, which was somewhat unique given the recall context, was also a pivotal 

factor. In this case the governor’s support was needed at each stage of the process 

(legislative, regulatory and litigation). Without Governor Davis’ signature, the bill would 

not have become law, and without Governor Schwarzenegger’s vocal and well-publicized 

support, CARB might not have been positioned to spend two years crafting legally 

defensible implementing regulations. Governor Schwarzenegger’s commitment was 
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critical to the allocation of resources needed to defend expensive, complex and lengthy 

legal challenges. 

The proponents benefited from—and as one interviewee stated, were even 

emboldened by—128 their early courtroom victories.129 At least one of the decisions (the 

U.S. Supreme Court ruling recognizing EPA’s jurisdiction to regulate CO2) may well 

have been a welcome surprise. On the other hand, despite their careful preparation—

including of the waiver petition—proponents did not appear to predict the historic 

denial by the EPA. A waiver under the Clean Air Act had never been denied to the state 

of California before, and despite the Bush Administration’s clear opposition to action on 

climate change, some proponents did not expect to encounter this final hurdle.  

Indeed, throughout the lengthy process, proponents expressed great confidence 

in the role of the state of California as a pioneering leader in air quality as well as 

automobile, public health and safety laws—a unique status that Congress recognized 

when creating the preemption waiver system under the Clean Air Act. Despite the 

opposition’s daunting financial resources and political power, supporters of the 

California Clean Cars Law did not seriously consider abandoning the initiative at any 

stage of the proceedings.130  

Another important lesson is the proven value of concerted collaboration between 

environmental, public health, faith and business groups. Such collaboration was a key 

ingredient in the success of the California Clean Cars Law, particularly at the legislative 

level. Many public health initiatives have potential co-benefits and multiple 

constituencies. For example, obesity prevention measures may implicate transportation 
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and agricultural laws and policies as well as public health, encouraging these 

infrequently allied constituencies to work together. The collaboration inspired by the 

California Clean Cars Law demonstrated the potential for success when cross-cutting 

constituencies join forces to achieve mutually agreed upon goals. The resulting synergy 

multiplies the political and financial capital available to proponents, especially when 

faced with industry opponents that have tremendous resources at their disposal.  

Finally, the Clean Air Act’s approach to preemption—permitting a leading state to 

adopt more stringent standards than the federal government, which may also be 

followed by other states—could prove to be particularly important to emerging public 

health policy and laws, especially in the area of climate change. The history of the 

California Clean Cars Law offers a promising model for balancing federal, state and even 

local authority to adopt future climate change and public health measures. Among its 

advantages, this model recognizes and encourages states with a strong track record of 

innovation to develop and test potential solutions. The willingness of many other states 

to adopt California’s vehicle emissions standards, to join the fight to defend them early 

as well as stay in the fray throughout multiple lawsuits, indicates that states are 

prepared to form coalitions and commit considerable resources to help raise public 

health and environmental standards nationwide.  

 The Obama Administration has taken bold action to break the logjam and 

establish integrated auto emissions and fuel economy standards. Under President 

Obama’s plan, the EPA had to reverse its decision to deny California its waiver.131 The 

DOT and the EPA will jointly draft regulations to establish new national standards that 
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roughly correspond to the contested California regulations.132 This decision ended the 

lawsuits over the proposed California law and has been hailed by proponents as well as 

the beleaguered auto industry. 133 The person who initiated the California standard 

Assemblywoman Pavley—now a California State Senator— enthusiastically endorsed 

that federal plan and stated that it “cleans up our air, reduces our dependence on foreign 

oil and continues to allow California to lead the way.”134  

Publicized support of the new federal measure by the auto industry is notable and 

directly linked to the ongoing threat of bankruptcy and strict oversight the federal 

government has imposed since its recent bailout of the industry from a long-festering 

financial abyss. 135 Former President of the Alliance of Auto Manufacturers Dave 

McCurdy acknowledged that “[f]or seven long years, there has been a debate over 

whether states or the federal government should regulate autos.” 136 He added that 

“President Obama’s announcement ends that old debate by starting a federal 

rulemaking to set a national program.”137 

While the promise of new federal emissions and fuel efficiency regulations, 

jointly issued by the EPA and DOT, may overshadow the issuance of the EPA waiver, 

together these steps demonstrate that state authority, in this case California’s unique 

role under the Clean Air Act, is a powerful tool for adopting innovative public health 

laws. California ultimately achieved its goal of setting its own emission standards. 

Indeed, proponents even exceeded their goal, as the California emissions regulations 

will effectively become the new national standard.  
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RESEARCH METHODOLOGY 
The Project utilized descriptive case study methodology to examine instances of state and 
local public health legislation that was opposed with legal rhetoric or faced a direct legal 
challenge. Descriptive case study methodology is designed to present a complete 
description of a case within its context.  The descriptive case study technique was selected 
because of the lack of prior research on the issue of defensive public health litigation and 
the resulting lack of established theory in the area. The primary unit of analysis for each 
study was the proponent of the public health initiative. Background research for each case 
study included local and national media coverage, legislative and/or administrative 
documents, documents generated by the opposition, scholarly articles, legal filings and 
judicial opinions. A minimum of two in-depth telephone interviews were conducted for 
each case.  Where possible, one interview was of a public health official, and one interview 
was with an attorney affiliated with the public health official.  Given the resources available 
to conduct the studies interviews with opponents were not conducted.  
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